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THE SECURITIES COMMISSIONER’S RESPONSE IN OPPOSITION TO 
THE MOTION FOR CONTINUANCE OF THE PRELIMINARY 

INJUNCTION HEARING 
  
 GERALD ROME, by and through his counsel the Colorado Attorney General 

and undersigned counsel, hereby opposes the request for continuance of the August 
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22, 2018 preliminary injunction hearing, and as grounds therefore, states the 

following: 

INTRODUCTION 

 This case involves a $52 million fraudulent scheme in which Gary Dragul and 

his companies through agents convinced individuals to invest or roll their 

investments into single purpose LLCs without adequate disclosure, nor return of 

principal or profit.  As a result, the Securities Commissioner filed this action on 

August 15, 2018 that sought and obtained an ex parte order temporarily enjoining 

Dragul from running his company and freezing assets.  The Securities 

Commissioner also requested an appointment of a Receiver that was not ruled on by 

the Court.  This matter is scheduled for a preliminary injunction hearing on 

Wednesday, August 22, 2018.  Dragul, through counsel, requests a continuance of 

the hearing at the eleventh hour.  But the Securities Commissioner opposes because 

circumstances following the issuance of the August 15, 2018 TRO necessitate a 

hearing sooner rather than later to determine the appointment of a Receiver.  

LEGAL STANDARD 

 A temporary restraining order may be extended beyond the fourteen day 

period of time only if good cause is shown or the person to whom the order is 

directed consents to an extended period.  C.R.C.P. 65(b).  But a decision whether to 

grant a motion for continuance is within the discretion of the district court.  Brown 

v. Hollywood Bar and Cafe, 942 P.2d 1363, 1365 (Colo. App. 1997). 

 

 



ARGUMENT 

A Receiver needs to be appointed as soon as possible because 
Dragul’s “house of cards” is collapsing. 

 
 There are at least three circumstances following the issuance of the August 

15th TRO that demonstrate that Dragul’s business is a Ponzi scheme.  Each day that 

passes where a determination is not made whether to appoint a Receiver is delay to 

the detriment of investors, who have already suffered losses and will suffer 

additional losses unless assets can begin to be marshalled for equitable distribution. 

 First, on Friday, August 17, 2018, the Securities Commissioner’s counsel met 

with counsel for Dragul, Harvey Steinberg (partner to Jeff Springer), as well as 

Dragul’s real estate compliance attorney, Benjamin Kahn.  Instead of prepping for 

this hearing, Dragul’s counsel spent several hours discussing and requesting an 

exemption from the TRO so that the company could issue profit distributions to 

investors in the Plaza Mall of Georgia.  It was represented to the Securities 

Commissioner’s counsel that Dragul was just about to issue the profit distributions 

to the Plaza Mall of Georgia before the Court’s August 15th TRO.  But evidence to be 

presented at the preliminary injunction hearing will reveal that the Plaza Mall of 

Georgia was sold over 15 months ago in April 2017, and investors, except for two 

preferential members of the LLC, knew about the sale of the mall and received 

profit distributions. 

 Second and related to the first point, it is unclear to the Securities 

Commissioner how Dragul intends on paying for a profit distribution for the Plaza 

Mall of Georgia investors.  Based on information received from JP Morgan Chase 



Bank in response to the Court’s order freezing assets, there is virtually no money in 

accounts in which Dragul is a signatory.  Dragul has 59 accounts at Chase, and as 

evidenced by attached EXHIBIT 1, there is little to no money in those accounts, and 

many are extensively overdrawn.  Dragul either is representing an “angel investor” 

will pay the profit distribution, which begs the question why he needs funding if his 

businesses are profitable, or monies are hidden in other accounts, which begs the 

question why such funds are not in the accounts of the specific LLCs.   

The Commissioner is ready to present evidence that because of Dragul’s 

business model, he failed to disclose that he commingled investor funds.  Likewise, 

the Commissioner is prepared to present evidence that based on Dragul’s business 

model, he routinely rolled investors from prior failed investments into new projects, 

while concomitantly requiring additional capital contributions from those investors.  

This has the effect of a single purpose LLC having more equity ownership than the 

asset could likely profitably pay out.   

Specifically, for the Plaza Mall of Georgia, because Dragul had rolled other 

investors into this project (which would be presented at hearing), and based on 

settlement statements from the closing in April 2017 when the mall sold, Dragul 

sold the property for over $9 million of its purchase price of $25 million.  Yet, 

besides two preferential investors who received immediate distributions following 

the sale of the mall in April 2017, it is unclear how monies for the distribution exist 

based on EXHIBIT 1, and if all investors would even be fully compensated what was 

promised to them. 



 Finally, Dragul’s counsel has represented that a lease payment of 

approximately $270,000.00 needs to be made for the restaurant known as Senior 

Frog’s held by the Rose, LLC.  EXHIBIT 1 reveals that the Rose, LLC is withdrawn 

over $276,000.00 but such money was ostensibly transferred to Dragul’s main 

operating account.  Without documentation as to the lease terms at issue, or 

identity of the source of funds for the $276,000.00 that exists in the main operating 

account, the Commissioner is reluctant to approve such a payment.  That said, 

however, the Commissioner certainly does not want the August 15th TRO to impair 

the good standing of existing real estate assets held for the benefit of investors.   

 The purpose of this enforcement action is not just about preventing Dragul 

from further violating the Securities Act.  This action was also brought on behalf of 

investors to obtain restitution for them, if possible.  §§ 11-51-602(1), (2), C.R.S.  The 

appointment of a Receiver is typical in cases where, as here, little liquidity but real 

assets exist to hopefully leverage to the benefit of the investors for an equitable 

return.  SEC v. Bowler, 427 F.2d 190, 198 (4th Cir. 1970) (“[A] receiver is 

permissible and appropriate where necessary to protect the public interest and 

where it is obvious, as here, that those who have inflicted serious detriment in the 

past must be ousted.”).  Although the Commissioner does not owe the investors a 

fiduciary duty, see Feigin v. Alexa Group, Ltd., 19 P.3d 23, 31-32 (Colo. 2001), his 

ability to present evidence for the quick appointment of a Receiver for the benefit of 

the investors is impaired if the hearing is delayed.  Consequently, it is imperative 

that this Court determine as soon as possible whether a Receiver should be 

appointed so that, if appointed, the Receiver may quickly assess issues like the 



lease payment for the Rose, LLC, among others, and determine the action that 

would best serve the investors. 

 WHEREFORE, based upon the foregoing, the Securities Commissioner 

requests that this Court exercise its discretion to deny the motion to continue and 

proceed with the August 22, 2018 preliminary injunction hearing so that the Court 

can also determine whether a Receiver should be appointed. 

 Respectfully submitted this 21st day of August, 2018. 

CYNTHIA H. COFFMAN 
Attorney General 
 
/s/ Sueanna P. Johnson 
ROBERT FINKE, 40756* 
First Assistant Attorney General 
SUEANNA P. JOHNSON, 34840* 
Senior Assistant Attorney General 
MATTHEW J. BOUILLON MASCARENAS, 46684* 
Assistant Attorney General 
Financial and Health Services Unit 
Attorney for Plaintiff Gerald Rome, Securities 

Commissioner 
*Counsel of Record 

 

 

 

 

 
  

 
 
 
 
 
 



 
CERTIFICATE OF SERVICE 

 
 This is to certify that I have duly served the within THE SECURITIES 
COMMISSIONER’S RESPONSE IN OPPOSITION TO THE MOTION FOR 
CONTINUANCE OF THE PRELIMINARY INJUNCTION HEARING and 
EXHIBIT 1 upon all parties herein by e-filing pursuant to C.R.C.P. 121, or by 
depositing copies of same in the United States mail, first-class postage prepaid, at 
Denver, Colorado, this 21st day of August, 2018, addressed as follows: 
 
Jeffrey A. Springer, Esq.  
Harvey Steinberg, Esq. 
SPRINGER AND STEINBERG, P.C. 
1600 Broadway Street, Suite 1200 
Denver, CO  80202 
Attorneys for Defendants 
 
 
 
      /s/ William Russell 
      Office of the Colorado Attorney General 
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