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RECEIVER’S MOTION TO APPROVE FORBEARANCE AGREEMENT  

WITH AFF II DENVER, LLC  

 

Harvey Sender, the duly-appointed receiver (“Receiver”) for Gary Dragul 

(“Dragul”), GDA Real Estate Services, LLC, GDA Real Estate Management, LLC, and 

related entities (collectively, “Dragul and the GDA Entities”), hereby asks the Court 
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to approve a Forbearance Agreement (the “Forbearance Agreement”), effective as of 

October 1, 2018 (the “Effective Date”), by and between (i) the Receiver; (ii)(a) Happy 

Canyon Box 17 A, LLC, a Delaware limited liability company; (b) Happy Canyon Box 

17 B, LLC, a Delaware limited liability company; (c) Happy Canyon Box 17 C, LLC, 

a Delaware limited liability company ((ii)(a)-(c), collectively, the “Marketplace 

Borrowers”); (d) HC Shoppes 18 A, LLC, a Delaware limited liability company; and 

(e) HC Shoppes 18 B, LLC, a Delaware limited liability company ((ii)(d) and (e), 

collectively, the “Shoppes Borrowers” and together with the Marketplace Borrowers, 

the “Borrowers”), and (iii) AFF II Denver, LLC (“Ardent” or the “Lender”). 

THE UNDERLYING LOAN AND SECURITY DOCUMENTS 

1. On or around July 27, 2018, the Shoppes Borrowers and Ardent entered 

into, among other agreements, the Loan and Security Agreement by and among the 

Shoppes Borrowers and Lender, as amended by First Amendment dated August 

7, 2018, as evidenced by a Promissory Note in the original principal amount of 

$19,500,000.00 (collectively, the “Shoppes Loan”). Dragul provided a guaranty with 

respect to the Shoppes Borrowers’ obligations under the Shoppes Loan. 

2. The Shoppes Loan is secured by those security documents (the “Shoppes 

Security Documents” and together with the Shoppes Loan, the “Shoppes Loan 

Documents”) also entered into by and among the Shoppes Borrowers and Ardent on 

or around July 27, 2018, including, but not limited to: (i) the Deed of Trust, 

Assignment of Leases and Rents, Security Agreement and Fixture Filing, for the 
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benefit of Lender, as amended by First Amendment to Deed of Trust dated 

August 7, 2018 and (ii) related UCC-1 Financing Statements. The Shoppes Security 

Documents encumber three (3) parcels of real property located in Colorado (the 

“Shoppes Real Property”)1 and other collateral. 

3. On or around August 7, 2018, the Marketplace Borrowers and Ardent 

entered into, among other agreements, the Loan and Security Agreement by and 

among the Marketplace Borrowers and Lender, as evidenced by that Promissory Note 

in the original principal amount of $8,900,000.00 (collectively, the “Marketplace 

Loan” and together with the Shoppes Loan, the “Loans”). Dragul provided a guaranty 

with respect to the Marketplace Borrowers’ obligations under the Marketplace Loan. 

4. The Marketplace Loan is secured by those security documents (the 

“Marketplace Security Documents” and together with the Marketplace Loan, the 

“Marketplace Loan Documents” and collectively with the Shoppes Loan Documents, 

the Forbearance Agreement and any amendments, modifications or supplements to 

the same, the “Loan Documents”)2 also entered into by and among the Marketplace 

Borrowers and Ardent on or around August 7, 2018, including, but not limited to: 

(i) the Deed of Trust, Assignment of Leases and Rents, Security Agreement and 

Fixture Filing, for the benefit of Lender; and (ii) related UCC-1 Financing 

                                                 
1  A description of the Shoppes Real Property is included in Exhibit A of the Forbearance 

Agreement, identified as “The Shoppes.” 

2  A complete list of the Loan Documents, except for the Forbearance Agreement, can be found 

in Schedule 2 of the Forbearance Agreement. 
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Statements. The Marketplace Security Documents encumber two (2) parcels of real 

property located in Colorado (the “Marketplace Real Property” and together with the 

Shoppes Real Property, the “Real Properties”)3 and other collateral (the collateral 

secured by (a) the Shoppes Security Documents and (b) the Marketplace Security 

Documents, together with the Real Properties, the “Property”). 

5. The Loan Documents were executed to provide the Borrowers with 

sufficient funding to cover the costs and expenses related to the construction of 

shopping centers at and the addition of certain fixtures upon the Real Properties. 

BACKGROUND 

6. On August 15, 2018, Gerald Rome, Securities Commissioner for the 

State of Colorado (the “Commissioner”), filed his Complaint for Injunctive and Other 

Relief against Dragul and the GDA Entities.  

7. On August 29, 2018, the Commissioner, Dragul and the GDA Entities 

filed the Stipulated Motion for Appointment of Receiver, seeking the appointment of 

a receiver over Dragul and the GDA Entities pursuant to § 11-51-602(1), C.R.S, and 

C.R.C.P. 66. 

8. On August 30, 2018, the Court entered the Stipulated Order Appointing 

Receiver (the “Receivership Order”), which appointed Harvey Sender of Sender & 

Smiley LLC as receiver for Dragul and the GDA Entities, as well as for their 

                                                 
3  A description of the Marketplace Real Property is included in Exhibit A of the Forbearance 

Agreement, identified as “Marketplace.” 
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respective properties and assets, and interests and management rights in related 

affiliated and subsidiary businesses, including, but not limited to, the Borrowers, (the 

“Receivership Estate” or the “Estate”). Receivership Order at 2, ¶ 5. 

9. The Receivership Order grants the Receiver the authority to, among 

other things: 

a. pay obligations incurred by Dragul and the GDA Entities prior to 

the appointment of the Receiver which are deemed necessary or 

advisable for the preservation or protection of the Receivership 

Property (Receivership Order at 8, ¶ 13(h); Receivership Order at 

11, ¶ 13(q)); 

b. borrow funds from third parties to meet the needs of the 

Receivership Estate and, in exchange for funds advanced during 

the term of the receivership, issue Receiver’s Certificates, which 

shall be a first and prior lien and preference claim on all or a 

portion of the Receivership Property (Receivership Order at 9, ¶ 

13(i)); 

c. sell or otherwise dispose of property of Dragul and the GDA 

Entities or the Receivership Estate, and obtain Court approval for 

any sale or disposition of property for greater than $10,000 

(Receivership Order at 12, ¶ 13(t)); and 

d. establish procedures for (x) the assertion of claims against 

Dragul, the GDA Entities, or the Receivership Property, (y) the 

resolution of any disputes regarding such claims, and (z) the 

distribution of proceeds of the Receivership Property 

(Receivership Order at 12, ¶ 13(u)). 

10. Under the Receivership Order, parties with claims against Dragul, the 

GDA Entities or the Receivership Estate are prohibited from receiving a distribution 

from the Receiver’s administration of the Receivership Estate, unless such parties 

agree not to file or prosecute such claims. Receivership Order at 14, ¶ 16. 
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11. The Receivership Order enjoins all actions in equity or at law against 

the Receiver, Dragul, the GDA Entities or the Receivership Estate, pending relief 

from the Court to proceed with any such action. Receivership Order at 18, ¶ 26. 

12. On or about September 15, 2018, due to, among other alleged defaults 

under the Loan Documents, the Receiver’s appointment (the “Existing Defaults”), 

Ardent sent written notices of default of the Loans to the Receiver, the Borrowers and 

Dragul.  

13. As noted in paragraph 5 above, the Loans were executed to provide 

necessary funding for the construction of shopping centers at and the addition of 

certain fixtures upon the Real Properties. The contractors on those projects have 

walked off the job because they have not been paid for work performed at the Property 

since the appointment of the Receiver and funds for tenant improvements at the 

shopping centers are not being advanced, leaving tenants and proposed tenants at 

the shopping centers at risk of incurring obligations with respect to premises for 

which the construction may never be completed and the tenants or proposed tenants 

may never be able to occupy. 

14. To ensure continued funding and build out of the shopping centers and 

any fit-out and capital improvements work at the Property that the Borrowers and 

Dragul committed to complete under the Loan Documents and/or certain binding 

leases executed prior to the entry of the Receivership Order (the “Work”), the Receiver 
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has entered into the Forbearance Agreement with Ardent, a copy of which is 

submitted with this Motion as Exhibit 1.  

KEY TERMS AND CONDITIONS OF THE FORBEARANCE AGREEMENT 

15. The parties entered into the Forbearance Agreement to memorialize the 

terms and conditions attendant to Lender’s agreement to refrain from exercising 

certain rights and remedies under the Loan Documents for a limited time in response 

to the Existing Defaults.  

16. The following are key terms and conditions of the Forbearance 

Agreement to which the parties have agreed: 4 

a. As of September 15, 2018, the Borrowers and Dragul are indebted 

to the Lender (i) under the Marketplace Loan, in an aggregate 

amount not less than $4,085,461.25 and (ii) under the Shoppes 

Loan, in an aggregate amount not less than $18,684,403.60, plus 

(iii) any fees, expenses, costs and other charges of the Lender as 

permitted under the Loan Documents ((i)-(iii), collectively, the 

“Debt”), and such Debt is currently due and payable without 

offset, defense, or counterclaim of any kind. Forbearance 

Agreement at 2, ¶ 2.1. 

b. Because of the Existing Defaults, subject to the forbearance 

provided under the Forbearance Agreement, Lender is entitled to 

exercise and enforce any and all rights and remedies available to 

Lender under the Loan Documents and/or applicable law. 

Forbearance Agreement at 2, ¶ 2.2. 

c. Provided no Forbearance Termination Event (defined below) has 

occurred, and subject to the satisfaction of the Funding 

                                                 
4  Notwithstanding the summary of specific provisions of the Forbearance Agreement in this 

Motion, if there are any inconsistencies between the of the Agreement in this Motion and the 

Forbearance Agreement itself, the terms of the Forbearance Agreement control. 
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Conditions5 set forth in paragraph 2.16 of the Forbearance 

Agreement, the Lender, in accordance with paragraph 2.13 of the 

Forbearance Agreement, will release funds deposited into the 

Development Reserves, in accordance with the then-applicable 

Budget, for the Receiver and/or the Borrowers and Dragul, as 

applicable, to pay for all or a portion of the Work. Forbearance 

Agreement at 2, ¶ 2.4. 

d. As security for the Debt, the Lender holds a valid, perfected, 

first-priority security interest, lien, and mortgage against the 

Property. Forbearance Agreement at 2, ¶ 2.5. 

e. The Receiver may not issue any Receiver’s Certificates secured by 

the Property. Forbearance Agreement at 2, ¶ 2.6. 

f. The Receiver will obtain entry of an order by the Court approving 

the Forbearance Agreement. Forbearance Agreement at 3, ¶ 2.7. 

g. Written notices of default of the Loans were properly delivered to 

the Receiver, the Borrowers, and Dragul. Forbearance Agreement 

at 3, ¶ 2.8. 

h. Since August 31, 2018, the Loans have been accruing, and 

continue to accrue, Default Interest at a rate of fifteen percent 

(15%) per annum. Forbearance Agreement at 3, ¶ 2.9. 

i. Default Interest will accrue on any additional advances made 

under the Loan Documents, including, without limitation, 

advances made with respect to the Work. Forbearance Agreement 

at 3, ¶ 2.9. 

j. Unless and until the occurrence of (i) a breach or default by the 

Receiver, the Borrowers or Dragul under any provision of the 

Forbearance Agreement that is not cured within any applicable 

grace or cure period, (ii) any of the Borrowers or Dragul becomes 

the subject of a Bankruptcy Action, (iii) a breach or default, other 

than the Existing Defaults, by the Receiver, the Borrowers or 

Dragul under any term or condition of the Loan Documents, or 

(iv) the Funding Conditions have not been fulfilled by 

                                                 
5  Capitalized terms used in paragraph 16 of this Motion but not otherwise defined herein shall 

have the meanings ascribed to them in the Forbearance Agreement or the Loan Documents, as 

applicable. 
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January 15, 2019 (each of (i), (ii), (iii) and (iv), a “Forbearance 

Termination Event”), Default Interest shall be payable to the 

Lender as follows: (i) eight percent (8%) per annum (the “Current 

Pay Default Interest”) shall be due and payable on each monthly 

Payment Date and (ii) seven percent (7%) per annum (the 

“Deferred Default Interest”) shall accrue and be added to the Debt 

and payable upon repayment of the Debt when the Transaction 

(defined below) is closed. Forbearance Agreement at 3, ¶ 2.9. 

k. To the extent the Lender does not receive the Current Pay Default 

Interest each month, the Lender may withdraw funds from the 

Interest Reserve to pay itself the amounts due and owing under 

the Loan Documents, and such amounts shall be added to the 

outstanding balance of the Loans and accrue interest. 

Forbearance Agreement at 3, ¶ 2.10. 

l. From October 1, 2018 through and including November 30, 2018 

(the “Receiver Rent Collection Period”), the Receiver may collect 

and receive all rent payments from Tenants. During the Receiver 

Rent Collection Period, (i) to the extent funds are available after 

payment of (a) operating expenses and (b) a four percent (4%) 

management fee to the Receiver, the Receiver shall pay the 

Lender the then-due debt service with the Current Pay Default 

Interest, and (ii) the Receiver shall provide the Lender with 

monthly written reconciliation reports regarding rent collections 

and operating expenses of the Property. Forbearance Agreement 

at 3, ¶ 2.11. 

m. From and after December 1, 2018 (the “Lender Rent Collection 

Period”), the Lender may collect all rent payments from Tenants. 

During the Lender Rent Collection Period, the Receiver shall 

provide the Lender with monthly written reconciliation reports 

regarding rent collections and operating expenses of the Property 

along with draw requests to pay operating expenses and the 

Receiver’s management fee. After paying itself the then-due debt 

service with the Current Pay Default Interest, the Lender shall 

provide the Receiver with funds to pay operating expenses and 

the Receiver’s management fee. Forbearance Agreement at 3, 

¶ 2.11. 

n. Funds in the Development Reserve shall bear interest at a fixed 

rate of three percent (3%) per annum. Forbearance Agreement 

at 4, ¶ 2.12. 
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o. The Lender will waive the collection of the Minimum Interest 

Amount, but the unpaid portion of the Exit Fee will continue to 

be due and owing and be part of the Debt. Forbearance Agreement 

at 4, ¶ 2.14. 

p. Paragraph 16 of the Receivership Order will not be binding on the 

Lender. Forbearance Agreement at 4, ¶ 2.15. 

q. Lender’s obligation to fund any future Advances is subject to the 

satisfaction of the Funding Conditions.  Forbearance Agreement 

at 4, ¶ 2.16. 

r. All advances, when made, shall be deemed part of the Debt and 

fully secured under the Loan Documents. Forbearance 

Agreement at 5, ¶ 3. 

s. By no later than April 15, 2019, the Receiver and/or the 

Borrowers and Dragul, as applicable, must enter into a binding 

listing agreement with an institutional sales or financing broker 

to sell and/or refinance the Property, with the broker and the 

terms of any listing agreement subject to the Lender’s written 

approval. Forbearance Agreement at 5, ¶ 4. 

t. By no later than August 30, 2019, the Receiver and/or the 

Borrowers and Dragul, as applicable, must (i) enter into a binding 

agreement with a buyer or lender (the buyer or lender and form 

of agreement must be acceptable to the Lender) to sell and/or 

refinance the Property that yields net proceeds or net refinance 

proceeds, as applicable, sufficient to repay the debt in full (the 

“Transaction”); (ii) obtain an order from the Court approving the 

Transaction; and (iii) close the Transaction. Forbearance 

Agreement at 5, ¶ 4. 

u. In the event of any future Bankruptcy Action, the Lender is 

entitled to (i) relief from the automatic stay of section 362 of the 

title 11 of the United States Code and (ii) exercise its available 

rights and remedies under the Loan Documents. Forbearance 

Agreement at 7, ¶ 8.1.1. 

v. None of the Receiver, the Borrowers or Dragul shall, under any 

circumstances, resist, hinder, or delay the Lender’s enforcement 

of any rights and remedies the Lender may have under the 
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Forbearance Agreement and/or the other Loan Documents. 

Forbearance Agreement at 8, ¶ 9.2. 

w. Upon the earlier of (i) August 30, 2019 and (ii) the occurrence of 

a Forbearance Termination Event, without the need for further 

order of the Court, the Lender (A) shall be entitled to immediate 

relief from (x) any stay or injunction under the Receivership 

Order (including Paragraph 26 of the Receivership Order), (y) any 

other orders entered by the Court in connection with the 

Receivership Action or (z) applicable law and (B) may 

immediately enforce any and all rights or remedies under the 

Loan Documents or applicable law. Forbearance Agreement at 8, 

¶ 9.3. 

BASIS FOR APPROVAL 

17. There exists little Colorado authority with respect to factors the Court 

should consider regarding whether to approve a Receiver’s settlement. In analogous 

bankruptcy contexts, courts must determine generally whether “the settlement is fair 

and equitable and in the best interests of the estate.” When considering whether to 

approve a settlement, bankruptcy courts consider four primary factors: “the probable 

success of the underlying litigation on the merits, the possible difficulty in collection 

of a judgment, the complexity and expense of the litigation, and the interests of 

creditors in deference to their reasonable views.” Kopp v. All Am. Life Ins. Co. (In re 

Kopexa Realty Venture Co.), 213 B.R. 1020, 1022 (B.A.P. 10th Cir. 1997); Kaiser Steel 

Corp. v. Frates (In re Kaiser Steel Corp.), 105 B.R. 971, 977 (D. Colo. 1989). Courts 

also recognize that some deference should be given to the business judgment of the 

Receiver. See, e.g., In re OptInRealBig.com, LLC, 345 B.R. 277, 291 (Bankr. D. Colo. 

2006) (deferring to the business judgment of the bankruptcy trustee). 
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18. Considering these factors, the Court should approve the Forbearance 

Agreement. The Estate is in critical need of the funds and advances provided under 

the Loan Documents to complete the construction of and tenant build-out 

specifications at the Property. The Receiver believes the value of the Property will be 

maximized by entering into the Forbearance Agreement to allow for an orderly 

completion of the Property and orderly sale of the completed Property. 

19. Funding under the Forbearance Agreement is necessary to preserve and 

protect the assets of the Receivership Estate. If the Forbearance Agreement were not 

approved, the Lender may seek relief of the Court to exercise its rights and remedies 

under the Loan Documents and/or applicable law to recover the funds and advances 

remitted pursuant to the Loans. If such relief were to be granted, the Receiver would 

not be able to conduct an orderly sale of the completed project and potentially recover 

monies for the Receivership Estate. 

20. Under paragraph 34 of the Receivership Order, as a matter of course, 

the Court shall approve any motion filed by the Receiver unless an objection is 

received within ten (10) days after service or other written notice of the Receiver’s 

motion.  

WHEREFORE, the Receiver asks the Court to enter an order approving the 

Forbearance Agreement and for other relief as deemed appropriate.  
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Dated: December 6, 2018.  

 

ALLEN VELLONE WOLF HELFRICH & FACTOR P.C. 

 

 

By: s/ Michael T. Gilbert  

Michael T. Gilbert, #15009 

Patrick D. Vellone, #15284 

Rachel A. Sternlieb, #51404 

 

ATTORNEYS FOR THE RECEIVER 
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CERTIFICATE OF SERVICE 

 

 I certify that on December 6, 2018, a true and correct copy of the Receiver’s 

Motion to Approve Forbearance Agreement with AFF II Denver, LLC was 

filed and served via the Colorado Courts E-Filing system to the following: 

 

Robert W. Finke 

Sueanna P. Johnson  

Matthew J. Bouillon Mascareñas 

Ralph L. Carr Judicial Building 

1300 Broadway, 8th Floor 

Denver, Colorado 80203 

 

Counsel for Gerald Rome, Securities 

Commissioner 

 

Jeffery A. Springer, Esq. 

Springer and Steinberg P.C. 

1600 Broadway, Suite 1200 

Denver, Colorado 80202 

 

Counsel for Defendants, Gary Dragul, 

GDA Real Estate Services, LLC and 

GDA Real Estate Management, LLC  

  

CERTIFICATE OF SERVICE ON KNOWN CREDITORS 

 

A copy of the Receiver’s Motion to Approve Forbearance Agreement 

with AFF II Denver, LLC will also be served by email (where the Receiver has 

email addresses), and/or by U.S. mail first-class, postage-prepaid (for those whose 

email addresses are unknown), to all currently known creditors of, and all investors 

in, the Receivership Estate. These addresses are set forth on the service list 

maintained in the Receiver’s records. 

 

       By: /s/ Terri M. Novoa    
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DISTRICT COURT, DENVER COUNTY, STATE 

OF COLORADO 

Denver District Court 

1437 Bannock St. 

Denver, CO 80202 

(720) 865-8612 

 

▲COURT USE ONLY▲  

Plaintiff: Chris Myklebust, Securities 

Commissioner for the State of Colorado 

 

v. 

 

Defendants: Gary Dragul, GDA Real Estate 

Services, LLC, and GDA Real Estate 

Management, LLC 

  

 

 

Case Number: 2018CV33011 

 

Division/Courtroom: 424 

ORDER APPROVING RECEIVER’S MOTION TO APPROVE FORBEARANCE 

AGREEMENT WITH AFF II DENVER, LLC  

 

THIS MATTER is before the Court on the Receiver’s Motion to Approve 

Forbearance Agreement1 with AFF II, Denver, LLC (the “Motion”), filed by Harvey 

Sender, the duly-appointed receiver (“Receiver”) for Gary Dragul (“Dragul”), GDA 

Real Estate Services, LLC (“GDARES”), GDA Real Estate Management, LLC 

(“GDAREM” and together with GDARES, the “GDA Entities”), and their respective 

properties, assets, interests and management rights in related entities (collectively, 

the “Receivership Estate” or the “Estate”) pursuant to the Stipulated Order 

Appointing Receiver entered by the Court on August 30, 2018 (the “Receivership 

                                                 
1 Unless otherwise noted, capitalized terms used but not otherwise defined in this Order have the 

meanings ascribed to them in the Forbearance Agreement or the Loan Documents, as applicable. 
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Order”). The Court has reviewed the Motion and the Forbearance Agreement 

submitted as Exhibit 1 with the Motion and being fully advised, 

HEREBY FINDS THAT: 

A. The Court has jurisdiction over this matter and venue is proper 

pursuant to C.R.C.P. 98(a). 

B. Good cause is shown for the entry of this Order Approving Receiver’s 

Motion to Approve Forbearance Agreement with AFF II Denver, LLC (“Order”). 

C. Delaware limited liability companies Happy Canyon Box 17 A, LLC; 

Happy Canyon Box 17 B, LLC; and Happy Canyon Box 17 C, LLC (collectively, the 

“Marketplace Borrowers”) and Delaware limited liability companies HC Shoppes 18 

A, LLC and HC Shoppes 18 B, LLC (the “Shoppes Borrowers” and together with the 

Marketplace Borrowers, the “Borrowers”) entered into separate loans in the 

aggregate principal amount of not less than $28,400,000.00 (the “Loans” and all 

documents entered into with respect to the Loans, including, without limitation, 

security documents and the Forbearance Agreement, and any amendments, 

modifications or supplements to the same, collectively, the “Loan Documents”) with 

AFF II Denver, LLC (the “Lender”) to finance the construction of shopping centers. 

Construction of the shopping centers is underway. 

D. Dragul provided guarantees with respect to the Borrowers’ obligations 

under the Loans. 



 

3 

E. The Loans are secured by parcels of real property located in Colorado 

and certain other collateral (collectively, the “Property”). 

F. Certain defaults, including the judicial appointment of the Receiver, 

exist under the Loan Documents (collectively, the “Existing Defaults”). 

G. The Lender properly delivered written notices of default of the Loans to 

the Receiver, the Borrowers and Dragul. 

H. The Loans and the Property are part of the Receivership Estate and are 

subject to the control of the Receiver. 

I. As set forth in paragraph 25 of the Receivership Order, the Receivership 

Order shall not be construed as interfering with or invalidating any lawful lien or 

claim of a person or entity. 

J. As set forth in paragraph 34 of the Receivership Order, as a matter of 

course, the Court shall approve any motion filed by the Receiver unless an objection 

is received within ten (10) days after service or other written notice of the Receiver’s 

motion. 

ACCORDINGLY, THE COURT HEREBY FINDS AND ORDERS THAT:  

1. No objection to the Motion has been received, or having been received, 

has been resolved or overruled; 

2. The Motion is GRANTED and each and every term of the Forbearance 

Agreement is APPROVED. The Receiver, the Borrowers, Dragul, and the Lender, as 

applicable, are authorized to take all actions necessary to implement the terms of the 
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Forbearance Agreement, and any stay or injunction in place under the Receivership 

Order or any other order entered in connection with the appointment of the Receiver 

shall be lifted as to any such action.     

3. The Lender’s continued funding of the Loans and agreement to refrain 

from exercising available remedies due to the Existing Defaults, under the terms and 

conditions of the Forbearance Agreement, is necessary to preserve and protect the 

assets of the Receivership Estate. 

4. The Lender holds a valid, perfected, first-priority security interest, lien, 

and mortgage against the Property. 

5. Notwithstanding paragraph 13(i) of the Receivership Order, during the 

term of the receivership, the Receiver shall not issue any Receiver Certificates 

secured by the Property nor shall any Receiver Certificates issued provide a lien on 

or security interest in the Property that is superior to or that ranks pari passu with 

the Lender’s interest in the Property. 

6. Paragraph 16 of the Receivership Order shall not apply to the Lender 

with respect to any claims arising out of or related to the Loans, the Loan Documents, 

the Debt or the Forbearance Agreement. 

7. Notwithstanding paragraph 26 of the Receivership Order, pursuant to 

paragraph 25 of the Receivership Order and in accordance with paragraphs 5.1, 5.2, 

9.2 and 9.3 of the Forbearance Agreement, upon the earlier of (i) August 30, 2019, 

and (ii) the occurrence of a Forbearance Termination Event (including the failure to 
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comply with paragraph 5 of this Order), without the need for further order of the 

Court, the Lender (A) shall be entitled to immediate relief from (x) any stay or 

injunction under the Receivership Order, (y) any other orders entered by the Court 

in connection with the Receivership Action or (z) applicable law, and (B) may 

immediately enforce any and all rights or remedies under the Loan Documents or 

applicable law to collect the entire unpaid balance of the Debt and any unpaid 

interest, default interest, Deferred Default Interest, fees, charges, advances and 

expenses owing under the Loan Documents. Furthermore, the Lender shall not be 

subject to any procedures established by the Receiver pursuant to paragraph 13(u) of 

the Receivership Order. Additionally, none of the Receiver, the Borrowers or Dragul 

shall, under any circumstances, resist, hinder or delay the Lender’s enforcement of 

any rights and remedies the Lender may have under the Forbearance Agreement 

and/or the other Loan Documents. 

  Dated: ______________, 2018. 

       BY THE COURT: 

        

       _________________________________ 
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