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v. 

 

Defendants: GARY DRAGUL, GDA REAL ESTATE 

SERVICES, LLC, AND GDA REAL ESTATE 

MANAGEMENT, LLC 

 

Attorneys for Receiver: 

Patrick D. Vellone, #15284 

Michael T. Gilbert, #15009 

Rachel A. Sternlieb, #51404 
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Case Number:  2018CV33011 
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RECEIVER’S EXPEDITED MOTION FOR ORDER TO SHOW CAUSE AND 

REQUEST FOR FORTHWITH HEARING 

 

 

Harvey Sender, the duly-appointed receiver (“Receiver”) for Gary Dragul (“Dragul”), 

GDA Real Estate Services, LLC, GDA Real Estate Management, LLC, and related entities 

(collectively, “Dragul and the GDA Entities”), pursuant to C.R.C.P. 107(c), hereby requests that 

the Court enter an Order to Show Cause why U.S. Real Estate Credit Holdings III, L.P. (“Lender”) 

and its counsel of record, Jonathan S. Hawkins (“Hawkins”), Louis F. Solimine, and Anthony 
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Hornback (collectively “Lender’s Counsel”) should not be held in contempt of Court for violating 

this Court’s August 30, 2018,  Receivership Order.  

I. Background of dispute and conferral pursuant to C.R.C.P. 121, § 1-15(8) and notice 

of motion requesting immediate attention pursuant to C.R.C.P. § 121 1-15(4).  

1. This Court’s August 30, 2018, Stipulated Order Appointing Receiver 

(“Receivership Order”) enjoins all actions in equity or at law against the Receiver, Dragul, the 

GDA Entities, or the Receivership Estate, absent an order from this Court. Receivership Order 

¶ 26, at 18. 

2. A Notice of Property Subject to Receivership was recorded with the Hamilton 

County, Ohio Recorder’s Office on October 29, 2018, providing record notice of the Receivership 

Order. A copy is attached as Exhibit 1. 

3. One Dragul related entity – PS 16, LLC (“Borrower”) – executed a $12.97 million 

promissory note to Lender1 on January 22, 2016, which was personally guaranteed by Dragul.  

4. The loan is secured by a first mortgage lien on real property, namely a shopping 

center known as Prospect Square, located at 9690 Colerain Avenue, Cincinnati, Ohio 45229, and 

referenced as Tax Parcel Nos. 510-0103-0117; 510-0103-0124; 510-0103-0125; 510-0103-0126; 

510-0103-0127; 510-0103-0301; and 510-0103-0302 by the Hamilton County, Ohio Recorder (the 

“Property”). As additional security for the Note, Borrower also executed an Assignment of Leases 

and Rents, effective January 22, 2016.  

                                                 
1 Lender is the successor in interest to the original lender, Calmwater Capital, which assigned its interests 

and rights under the Note, the Mortgage, the Assignment of Leases and Rents, and the Dragul Guarantee 

to U.S. Real Estate on May 27, 2016.  
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5. There are two structures on the Property, consisting of 118,000 square feet of 

partially-leased commercial real estate. At present, the Property is 79.4% leased and under the 

Receiver’s instruction and direction, lease negotiations are nearly finalized for the lease of an 

additional 16% of the total Property.  

6. The Property is wholly-owned by PS 16, LLC, which is in-turn is owned by: GDA 

PS Member, LLC (10%), Hagshama Prospect Square, LLC (48.84%) and CoFund 2, LLC 

(41.52%). See Prospect Square Ownership Structure Chart, attached as Exhibit 2.  PS 16, LLC is 

managed by GDA PS Management, LLC, a Dragul wholly-owned entity.  

7. On December 3, 2018, counsel for the Receiver became aware of  an action filed in 

Ohio state court against Dragul and a Dragul Entity. Counsel received a copy of an Order 

Appointing Receiver (“Subsequent Receivership Order”) filed in the Hamilton County, Ohio Court 

of Common Pleas (the “Hamilton County Court”), with respect to the Property located in 

Cincinnati, Ohio. See Exhibit 3 (Affidavit of Michael T. Gilbert (“MTG Aff.”)), at ¶ 4, see also 

Ex. A to MTG Aff. (Subsequent Receivership Order). 

8. Immediately upon receipt of the Subsequent Receivership Order, undersigned 

contacted counsel for the Receiver on December 3rd and provided him with a copy of this Court’s 

Receivership Order pointing out the litigation stay imposed by the Order. Ex. 3 (MTG Aff.), at ¶5.  

9. That same day, undersigned also contacted counsel for Lender, via email, attaching 

a copy of the August 30, 2018 Receivership Order as well as information showing that 

Receivership Order had been recorded in Hamilton County, Ohio on October 29, 2018. Ex. 3 at 

¶6, see also Ex. B to MTG Aff. Undersigned also notified Lender’s Counsel in the December 3rd 
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email that its lawsuit violated this Court’s stay Order. See Ex. B to MTG Aff. (12/03/2018 Email 

Chain with Mr. Hawkins). 

10. During a telephone conversation with Lender’s Counsel the following day, Mr. 

Hawkins said that notwithstanding this Court’s stay, he intended to proceed to foreclose the 

Property. Receivership Order. at ¶7. Significantly, during this conversation Mr. Hawkins admitted 

that he and his client had actual knowledge of the Receivership Order before filing the Ohio action 

and seeking the ex parte appointment of a receiver there. Id. at ¶7-8.  

11. Notwithstanding their actual and record notice, Lender and its Counsel did not ask 

this Court for relief before filing the Ohio State Court case. More egregiously, they concealed the 

Colorado Receivership Order and its litigation stay from both the Ohio state court and the Ohio 

receiver they had appointed ex parte on November 29, 2018.  

12. After that phone call, Mr. Hawkins stated that his client, the Lender, “does not 

consent to the exercise of any personal jurisdiction over it or any of its officers, directors, agents 

or attorneys, and is providing the requested information in an effort to resolve the disputed efforts 

of the Colorado receiver to exercise control over property it deems beyond the scope of the 

Colorado state court’s authority and beyond the scope of the actual authority exercised pursuant 

to the express terms of the order of appointment.” Ex. 3 (MTG Aff.), at ¶11; see also MTG Aff. at 

Ex. E (Gilbert and Hawkins Email Chain) at p. 4.  

13. Moreover, following undersigned’s receipt and review of Lender’s Complaint and 

Motion for Appointment of a Receiver, a detailed email was sent to Lender’s Counsel outlining 

the violations of this Court’s Receivership Order that both he and his client had committed by 

proceeding with their Ohio foreclosure action and the appointment of a subsequent receiver over 
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the Property. Ex. 3 (MTG Aff.), at ¶12; see also MTG Aff. at Ex. E (Gilbert and Hawkins Email 

Chain), at p. 4.  

14. In an attempt to amicably resolve these issues with Lender, Mr. Sender and 

undersigned counsel spoke with Mr. Hawkins on December 14, 2018. During the call, undersigned 

advised Mr. Hawkins that the Receiver is in the process of negotiating several transactions that 

result in Lender’s loan being paid in full within 60-900 days. Ex. 3 (MTG Aff.), at ¶13.  

15. Notwithstanding this, Mr. Hawkins indicated during the December 14th call that he 

and the Lender would not halt their Ohio litigation, but instead intended to proceed to foreclose 

the Property and pursue their claims against Dragul and the Dragul Entities. Ex. 3 (MTG Aff.), at 

¶14.  

16.  Based on an appraisal Lender provided, it appears there is substantial equity in the 

Property that would be lost to the Receivership Estate if Lender is allowed to proceed to foreclose 

the Property. Ex. 3 at ¶14. 

17. Unlike Lender and Lender’s Counsel, on December 15, 2018, counsel for the Ohio 

receiver notified undersigned that his client “does not intend to take further action with respect to 

the Property and does not anticipate doing so until he receives further direction from the Ohio 

Court.” Ex. 3 (MTG Aff.), at ¶15. 

18. In response to the Ohio receiver’s unwillingness to violate this Court’s 

Receivership Order, and in further violation of that Order, on December 18, 2018, Lender filed an 

Amended Complaint and an Ex Parte Motion for a Temporary Restraining Order and Temporary 

Injunction (“Motion for TRO”) in the Hamilton County Court. Ex. 3 (MTG Aff.), at ¶ 16; see also 

MTG Aff. at Ex. F (Amended Complaint) and Ex. G (Motion for TRO). In its Motion for TRO, 
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the Lender seeks to enjoin the Receiver’s ability to carry out his duties in managing, administering, 

and controlling the Property, an asset of this Receivership Estate. See MTG Aff. at Ex. G. 

19. Apparently recognizing that Lender’s claims seeking money judgments against 

Dragul and a Dragul Entity violated the Receivership Order, Lender’s Amended Complaint omits 

those claims. See MTG Aff. at Ex. F (Amended Complaint), compare MTG Aff. at Ex. C (Original 

Complaint).   

20. Despite the Receivers’ attempts to resolve this dispute, Lender and Lender’s 

Counsel continue to pursue the Ohio foreclosure and to take actions in Ohio seeking to limit the 

authority the Receiver was granted by this Court.  

21. Because of the nature of the recently filed TRO, pursuant to C.R.C.P. 121-1-15(4), 

the Receiver requests that the Court set this motion for a forthwith hearing.  

II. Lender and Lender’s Counsel are violating this Court’s Receivership Order. 

A. The Property is part of the Receivership Estate. 

22. Lender and its Counsel take the position that their Ohio litigation is not enjoined 

by the Receivership Order for three reasons. First, Lender contends the Property is not part of the 

Receivership Estate. MTG Aff. at Ex. G (Motion for TRO), at p. 11. Second, they claim that 

because the Property is in Ohio, this Court lacks jurisdiction to enjoin them. Third, they attempt to 

convey a sense of urgency by unjustifiably, and without any evidentiary support, arguing that the 

Lender presently faces the threat of immediate irreparable harm if the Receiver continues to 

manage and control the Property. MTG Aff. at Ex. G (Motion for TRO), at pp. 17-18. None of 

these arguments justifies their disregard of this Court’s stay order. 
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23. Lender and Lender’s Counsel argument that the Receivership Order “does not 

purport to place the assets owned by the “LLC entities” into the Colorado Receivership Estate[,]” 

is based on a selective and flawed reading of paragraph 9 of the Receivership Order. In their view, 

paragraph 9 means that the Receivership Estate includes only the “assets that Dragul, GDA Real 

Estate Services, LLC and GDA Real Estate Management, LLC may own, including the interests 

in the LLC Entities that are within such estate.” MTG Aff. at Ex. G (Motion for TRO), at p. 11 

(emphasis in original). This interpretation disregards other operative language in the same 

paragraph of the Receivership Order.  

24. Paragraph 9 defines the Receivership Estate to include Dragul, GDA Real Estate 

Services, LLC, and GDA Real Estate Management, LLC  

and all of their assets, including, but not limited to, all real and 

personal property, including tangible and intangible assets, their 

interests in any subsidiaries or related companies, management and 

control rights, claims, and causes of action, wherever located, 

including without limitation the “LLC Entities” identified in the 

Commissioner’s Motion and Complaint for Injunctive and Other 

Relief, or assets (including those of Dragul) of any kind or of any 

nature whatsoever related in any manner, or directly or indirectly 

derived, from investor funds from the solicitation or sale of 

securities as described in the Complaint, or derived indirectly or 

indirectly from investor funds . . . .  

Receivership Order ¶ 9, at 3 (italics added). 

25. Lender and its Counsel fail to acknowledge the “investor funds” provision. PS 16, 

LLC was capitalized with investor monies obtained from Israeli investment funds, Hagshama 

Prospect Square, LLC and CoFund 2, LLC (which hold 48.84% and 41.52% interests, respectively, 

in the Property). Ex. 2 (Prospect Ownership Chart). Moreover, GDA PS Member, LLC (which 

holds a 10% interest in the Property), is owned by Dragul (67.86%) and individual investors. Id.  
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And as confirmed by a certification under oath provided to the Lender when the loan was funded, 

PS 16, LLC is managed by GDA PS Management – a wholly-owned Dragul entity. A copy of the 

Certificate of PS 16, LLC is attached as Exhibit 4. 

26. In turn, GDA PS Management, LLC is managed by GDA Real Estate Management, 

Inc. A copy of the Certificate of GDA PS Management, LLC is attached as Exhibit 5.  Dragul is 

the president of GDA Real Estate Management, Inc. As such, PS 16, LLC, which owns the 

Property, was capitalized with investor funds and is managed by Dragul, and therefore property of 

the Receivership Estate pursuant to the express provisions of the Receivership Order. 

B. The Stay imposed by this Court’s Receivership Order applies to the Property. 

27. The Receiver is an officer of this Court, which has jurisdiction over the 

Receivership Estate. See, e.g., Midland Bank v. Galley Co., 971 P.2d 273, 276 (Colo. 1998). The 

order appointing a receiver is the measure of his power. Id. at 277. The Receivership Order 

appointed the Receiver over all of the real and personal property of Dragul, the GDA Entities, and 

their interests in any subsidiaries or related companies, management and control rights, wherever 

located. Receivership Order ¶ 9, at 3 (italics added). This Court vested the Receiver with authority 

to take charge of all “Receivership Property, regardless of where such property is located. Id. 

¶13(c), at 7 (italics added). 

28. Upon appointment of a receiver, all property in the possession of the entities placed 

into receivership passes into the custody of the receivership court and becomes subject to its 

authority and control. E.g. Eller Indus., Inc. v. Indian Motorcycle Mfg., Inc., 929 F. Supp. 369, 372 

(D. Colo. 1995). The receivership court has the power to enjoin actions or issue blanket stay orders 

of all proceedings against receivership property and such stays bind non-parties. See id. at 373.  
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29. A receiver’s duties include protecting the property of the estate and ensuring that it 

is not improperly diminished during the pendency of the receivership. E.g., S.E.C. v. Vescor 

Capital Corp., 599 F.3d 1189, 1194 (10th Cir. 2010). The purpose of a receivership litigation stay 

is clear. “A receiver must be given a chance to do the important job of marshaling and untangling 

a company’s assets without being forced into court by every investor or claimant.” Id. at 1198 

(quoting United States v. Acorn Tech. Fund, L.P., 429 F.3d 438, 443 (3d Cir. 2005)). The facts and 

holding in Vescor are instructive.  

30. In Vescor, a receiver was appointed by a Utah district court pursuant to a motion 

filed by the S.E.C. in the wake of a Ponzi scheme. Vescor Capital Corp. v. Valle Verde L.P., No. 

2:07-CV-363, 2009 WL 223532, at *1-2 (D. Utah Jan. 29, 2009). The receivership property 

included real estate in Las Vegas. Before the Vescor receiver was appointed, one of Vescor’s 

secured lenders had filed foreclosure actions in Nevada. Upon learning of the receivership – unlike 

Lender and Pettit here – the secured lender filed a motion to lift the receivership stay to proceed 

with its foreclosure. The district court denied the motion to lift the stay and the Tenth Circuit 

affirmed. Vescor, 599 F.3d at 1191.  

31. The secured lender in Vescor argued it was entitled to pursue its foreclosure action 

notwithstanding the receivership because it was a secured creditor with a valid lien against the 

Nevada real property and thus, was entitled to priority over unsecured creditors with respect to that 

real estate. 599 F.3d at 1193. The Vescor receiver – while not disputing the validity of the lender’s 

liens – argued that various transactions concerning the lender had not been properly accounted for, 

that money from investors had been comingled in Vescor’s accounts and used to pay various 
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obligations, and that the receiver needed time to sort out the accounting irregularities. This is 

precisely the situation here. As alleged in the Commissioner’s complaint in this case: 

The funds held in the various [Dragul] LLC Entities were transferred, 

dissipated, diverted, and/or misappropriated by Dragul. These 

commingled investor funds were dispersed without regard for 

corporate formalities or distinctions. This scheme resulted in 

investors not having their funds held or invested when Dragul 

represented they would be held or invested. Dragul used the GDA 

account and the LLC Entities’ accounts as if they were 

interchangeable. This commingling of funds was the mechanism 

created by Dragul as part of his scheme to defraud the investors.  

None of the investor funds transferred in or out of any particular 

LLC Entity can be identified substantially as an asset of any LLC 

Entity, and as a result, the investor funds have lost their identity and 

have become untraceable. 

Complaint for Injunctive and Other Relief ¶ 24, at 7 (August 15, 2018). 

32. This Court’s Receivership Order sets forth the following priority for paying valid 

claims against the Estate: (1) administrative claims and post-Receivership taxes; (2) Receiver’s 

certificates; (3) secured claims; (4) unsecured pre-Receivership tax claims; (5) unsecured creditors; 

and (6) equity interests.  

33. The Receiver’s forensic accountants are in the process of reviewing documents but 

have not yet begun to trace funds routinely transferred among the various Dragul entities. At one 

point, the Dragul Entities held over a hundred separate bank accounts and routinely comingled 

money among them. The amount of claims against the Receivership Estate is currently unknown, 

as is whether the assets of the Estate will be sufficient to pay its liabilities.  

34. Upon information and belief, there is equity in the Prospect Square Property, and 

the Receiver seeks to preserve that equity for the benefit of defrauded investors. Lender and its 

Counsel, on the other hand, seek to circumvent the process established by this Court for paying 



11 

 

claims, including secured claims, in order to obtain preferential payment of the Lender’s claim, 

and to reap the benefit of any equity in the Property. While it may be true here, as it was in Vescor, 

that “secured interest holders will generally receive preferential treatment under a receiver’s final 

distribution plan, [] we are not yet at that stage of the proceedings.” Vescor, 599 F.3d at 1195. The 

very reason for the litigation stay is to allow the Receiver time to evaluate and pay claims in an 

orderly fashion. Given what the Receiver believes may be an equity cushion in the Property, there 

is no compelling reason to allow Lender and its Counsel to violate the Court’s stay order to proceed 

with their declaratory judgment and foreclosure action in Ohio. 

C. Lender is in no danger of immediate and irreparable harm if the Receiver proceeds as he 

has since his Appointment over the Property.  

 

35. Lender and Hawkins attempt to convey a sense of urgency by claiming Lender will 

suffer immediate irreparable harm if the Receiver continues to manage and control the Property. 

MTG Aff. at Ex. G (Motion for TRO), at p. pp. 17-18.  

36. Lender cites Dragul’s apparent continued negotiation with prospective tenants as a 

basis that it will suffer irreparable harm. Undersigned advised Lender and Hawkins that such 

negotiations and communications with tenants and prospective tenants were under the Receiver’s 

direction and control because Dragul does not have any binding authority. MTG Aff. at Ex. E, at 

pp. 1-2. 

37. Lender has not represented an accurate picture to the Ohio court. For example, they 

did not inform the Ohio court about this Court’s appointment of the Receiver on August 30, 2018. 

And they have represented to the Ohio court that “Since the filing of the Complaint [on November 

29, 2018], [Lender] has collected rents from the tenants of the Property, which would have the 

effect of reducing the total amount of Indebtedness.” Ex. G (Motion for TRO), at 4, n. 1. Lender 
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omitted to inform the Ohio court Lender has been sweeping all of the rental income from the 

Property beginning on July 2, 2018. From then through November 2018, it swept nearly $415,000 

in rents from the Property while paying none of its expenses. See Exhibit 6.  

38. Lender and its Counsel have also omitted to inform the Ohio court that since this 

Court appointed the Receiver on August 30, 2018, this Receivership Estate has paid all essential 

expenses for the Property. MTG Aff. at Ex. E, at pp. 1-2. These expenses, which include insurance, 

utilities, maintenance, and repairs, have been paid from the funds in the Receivership Estate 

unrelated to the Property.  

WHEREFORE, the Receiver asks the Court to set a forthwith hearing and to enter an Order 

to Show Cause why Lender and Lender’s Counsel should not be held in contempt for violating the 

stay imposed by this Court’s Receivership Order. 

Dated: December 20, 2018. 

 

ALLEN VELLONE WOLF HELFRICH & FACTOR P.C. 

 

By: /s/ Rachel A. Sternlieb  

Patrick D. Vellone 

Michael T. Gilbert 

Rachel A. Sternlieb 

1600 Stout Street, Suite 1100 

Denver, Colorado 80202 

Tel: (303) 534-4499 

E-mail: pvellone@allen-vellone.com 

E-mail: mgilbert@allen-vellone.com 

E-mail: rsternlieb@allen-vellone.com 

 

ATTORNEYS FOR THE RECEIVER  
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CERTIFICATE OF SERVICE  

 

I hereby certify that on December 20th, 2018, I served a true and correct copy of the 

foregoing RECEIVER’S EXPEDITED MOTION FOR ORDER TO SHOW CAUSE AND 

REQUEST FOR HEARING via CCE and/or via electronic mail to the following: 

 

Robert W. Finke, Esq. 

Matthew J. Bouillon Mascareñas, Esq. 

Ralph L. Carr Judicial Building 

1300 Broadway, 8th Floor 

Denver, Colorado 80203 

 

Counsel for Chris Myklebust, Securities 

Commissioner for the State of Colorado 

 

Jeffery A. Springer, Esq. 

Springer and Steinberg P.C. 

1600 Broadway, Suite 1200 

Denver, Colorado 80202 

 

Counsel for Defendants, Gary Dragul, GDA 

Real Estate Services, LLC and GDA Real  

Estate Management, LLC  

 

Louis F. Solimine, Esq. 

Anthony Hornbach, Esq. 

Thompson Hine LLP 

312 Walnut Street, Ste. 1400 

Cincinnati, OH 45002 

Tel: (513) 352-6784 

E-mail: Louis.Solimine@ThompsonHine.com 

E-mail: Tony.Hornback@ThompsonHine.com 

 

and  

 

Johnathan S. Hawkins, Esq.  

Thompson Hine LLP 

Discovery Place 

10050 Innovation Drive, Ste. 400 

Miamisburg, OH 45432 

Tel: (937) 443-6860 

E-mail: 

Johnathan.Hawkins@ThompsonHine.com 

 

Counsel for U.S. Real Estate Credit 

 Holdings III, LP 

 

Kenneth Rossman, Esq. 

Lewis Roca Rothgerber Christie, LLP 

1200 17th Street, Suite 3000 

Denver, Colorado 80202 

Tel: (303) 628-9584 

Fax: (303) 623-9222 

E-mail: krossman@lrrc.com 

 

Counsel for the Hagshama Entities 

 

 

     By: /s/  Terri M. Novoa     

     ALLEN VELLONE WOLF HELFRICH & FACTOR P.C. 
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Rachel Sternlieb

From: Michael T. Gilbert

Sent: Monday, December 03, 2018 4:42 PM

To: Jon S. Hawkins (Jonathan.Hawkins@ThompsonHine.com); Louis F. Solimine 

(Louis.Solimine@ThompsonHine.com); Tony J. Hornbach 

(Tony.Hornbach@ThompsonHine.com)

Cc: Jeffrey A. Marks (jamarks@vorys.com); Harvey Sender (hsender@sendersmiley.com); 

Rachel Sternlieb

Subject: FW: Prospect Square Property

Attachments: 11-29-18 Order Appointing Receiver.pdf; 12-3-2018 Letter to Susan Markusch and Joy 

Allison.pdf; 20181026 Receiver's OSC MTN Hickory.pdf; 20180830 Receivership 

Order.pdf; 20181029 Notice of Receivership (Hamilton County).docx

Gentlemen: 

 

I obtained your names from Jeff Marks who represents the Receiver Mr. Rothschild who was 

appointed at your client U.S. Real Estate Credit Holdings III, LP’s request on November 29, 

2018 (“USR”).  

 

I represent Harvey Sender, who on August 30, 2018, was appointed Receiver over Gary Dragul, 

GDA Real Estate Management, LLC (“GDAREM”), and a number of related SPEs, which include 

PS 16, LLC; PS 16, LLC is owned in part by Dragul and investors he solicited. A copy of the 

“Dragul Receivership Order” is attached. Pursuant to paragraph 26 of that Order, all actions at 

law or equity against GDAREM or related SPEs or their property were stayed as of August 30th 

unless relief is first obtained from the Colorado Receivership Court. 

 

The November 29, 2018, Order Appointing Receiver (“Subsequent Receivership Order”) was 

forwarded to me today with respect to the Prospect Square property in Cincinnati that is owned 

by PS 16, LLC. Our internal servers are down so I am unable to send you the original document, 

but I have attached a screen shot of the Notice of the Dragul Receivership Order that was filed in 

Hamilton County on October 29, 2018, before the Subsequent Receivership Order was entered. 

Mr. Marks has confirmed that neither he nor Mr. Rothschild was aware of the Dragul 

Receivership Order before Mr. Rothschild was appointed. I can only assume that you and U.S. 

Real Estate Credit Holdings III, LP (“USR”) also lacked actual knowledge of the Dragul 

Receivership Order and did not conduct a title search before seeking to have Mr. Rothschild 

appointed. 

 

We are not aware that you or USR provided any notice of your intent to seek the appointment of 

a Receiver, nor are we aware of any demands being made before doing so. We have been 

informed that your client has been sweeping the rents from the Prospect Square property since 

July 2018, and is holding $1.75 million from the King Soopers’ lease buyout that belong to PS 16, 

LLC. These funds were to have been received by USR and applied to the principal balance of the 

PS 16 loan. Instead your client has retained the funds in a reserve account, failed to reduce the 

principal of its loan, continued to charge interest, declared a default, and swept the rents from 

the property. 
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We hereby demand you inform the Hamilton County Court of the Dragul Receivership Order and 

have the Subsequent Receivership Order vacated immediately. Unless you do so, we will file an 

Order to Show Cause in the Colorado Receivership Court as to why USR should not be held in 

contempt for violating the Dragul Receivership Order. A copy of an Order to Show Cause we filed 

previously with respect to other Estate property is attached. Any further action taken by Mr. 

Rothschild or USR to control or take possession of the Prospect Property would also violate the 

Dragul Receivership Order.  

 

Please contact me if you have any questions. We look forward to your immediate attention to 

this.  

 

Thanks, Michael 

Michael T. Gilbert 
Attorney At Law  

Allen Vellone Wolf Helfrich & Factor P.C.  

1600 Stout Street, Suite 1100  

Denver, CO  80202  

(720) 245-2406 | Direct  

(303) 893-8332 | Fax  

The contents of this electronic mail (email), including attachments, are confidential and/or privileged and may not be disseminated without permission.  Please notify 

the sender immediately if this email is received in error.  PLEASE NOTE:  Emails are not a secure method of communication and could be intercepted improperly by 

an unintended third-party. 
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CERTIFICATE OF GDA PS MANAGEMENT, LLC
January 21, 2016

The undersigned, being the President of GDA Real Estate Management, Inc., a Colorado
corporation, as the manager of GDA PS Management, LLC, a Colorado limited liability
company ("Company"), does hereby certify on behalf of the Company that:

1. A true, complete and correct copy of the Articles of Organization of the
Company, is attached hereto as Exhibit "A". Other than as set forth on "Exhibit A," said

Articles of Organization have not been amended or modified and, on the date hereof, are in full

force and effect and no proceedings for the amendment, modification or rescission of the Articles

of Organization are pending or contemplated.

2. A true, complete and correct copy of the Operating Agreement of the Company is
attached hereto as Exhibit "B", which has not been amended or modified in any respect and

remains in full force and effect as of the date hereof.

3. Attached hereto as Exhibit "C" is a true, correct and complete copy of the

Certificate of Good Standing of the Company issued by the Secretary of State of Colorado, and
no event has occurred as of the date hereof since the date of such certificate of good standing

affecting the good standing of the Company under the laws of Colorado.

[Signature page immediately follows]
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DATE FILED: December 20, 2018 4:15 PM 
FILING ID: 28595D2692AE0 
CASE NUMBER: 2018CV33011



IN WITNESS WHEREOF, the undersigned has hereunto executed this Certificate as of
the date first set forth above.

GDA PS MANAGEMENT, LLC,
a Colorado limited liability company

By: GDA Real Estate Management, Inc.,

a Colorado corporation,
its Manager

\^\. ^By: ^^\"^.
Gary J. Dragul, President

Signature Page to Certificate of GDA PS Management, LLC



EXHIBIT "A"

Articles of Organization
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OFFICE OF THE SECRETARY OF STATE
OF THE STATE OF COLORADO

CERTIFICATE OF DOCUMENTS FILED

I, Wayne W. Williams, as the Secretary of State of the State of Colorado, hereby certify that, according to
the records of this office, the attached documents are tme and complete copies of all documents relating to:

GDA PS Management, LLC

Colorado Limited Liability Company

(Entity ID #20151806915)

consisting of 3 pages as filed in this office.

This certificate reflects facts established or disclosed by documents delivered to this office on paper through

01/13/2016 that have been posted, and by documents delivered to this office electronically through
01/15/2016 @ 11:05:48 .

I have affixed hereto the Great Seal of the State of Colorado and duly generated, executed, and issued this

official certificate at Denver, Colorado on 01/15/2016 @ 11:05:48 in accordance with applicable law.
This certificate is assigned Confirmation Number 9456762

^%^
Secretary of State of the State of Colorado

Notice: A certificate issued electronically from the Colorado Secretai-v of State's Web site is fully and immediately valid and effective. However,
as an option, the issuance and validity of a certificate obtained electronically may be established by visiting the Validate a Certificate page of
the Secretary of State's Web site, http://www.sos.state.co.us/biz/CertificateSearchCriteria.do entering the certificate's confirmation number
displayed on the certificate, and following the instructions displayed. Confirmins the issuance of a certificate is merely optional and is not
necessary to the valid and effective issuance of a certificate. For more information, visit our Web site, http .7/innr. sos. state, co. us/ click
"Businesses, trademarks, trade names " and select "Frequently Asked Questions. "



Document must be filed electronically.
Paper documents are not accepted.

Fees & forms are subject to change.
For more information or to print copies
of filed documents, visit www.sos.state.co.us.

Colorado Secretary of State

Date and Time: 12/21/2015 04:04 PM
ID Number: 20151806915

Document number: 20151806915
Amount Paid: $50.00

ABOVE SPACE FOR OFFICE USE ONLY

Articles of Organization
filed pursuant to § 7-80-203 and § 7-80-204 of the Colorado Revised Statutes (C.R.S.)

1. The domestic entity name of the limited liability company is

GDA PS Management, LLC
(The name of a limited liability company must contain the term or abbreviation
"limited liability company ", "ltd. liability company ", "limited liability co.", "ltd.
liability co.", "limited", "He.", "He", or "M". See §7-90-601, C.R.S.)

(Caution: The use of certain terms or abbreviations are restricted by law. Read instructions for more information.)

2. The principal office address of the limited liability company's initial principal office is

Street address 5690 DTC Boulevard

Suite 515
(Street number and name)

Greenwood Village
(City)

(Province - if applicable)

CO 80111
(State) (ZIP/Posta! Code)

United States
(Country')

Mailing address
(leave blank if same as sb-eet address) (Street number and name or Post Office Box information)

(City) (State) (ZIP/Postal Code)

(Province - if applicable) (Country)

3. The registered agent name and registered agent address of the limited liability company's initial registered
agent are

Name
(if an individual)

(Last) (First) (Middle) (Suffix)
or

(if an entity) GDA Real Estate Management, Inc.
(Caution: Do not provide both an individual and an entity name.)

Street address 5690 DTC Boulevard

Suite 515
(Street number and name)

Greenwood Village CO 80111
(City) (State) (ZIP Code)

Mailing address
(leave blank if same as street address) (Street number and name or Post Office Box information)

ARTORG LLC Page 1 of 3 Rev. 12/01/2012



co
(City) (State) (ZIP Code)

(The following statement is adopted by marking the box.)

The person appointed as registered agent has consented to being so appointed.

4. The true name and mailing address of the person forming the limited liability company are

Name
(if an individual)

(Last) (First) (Middle) (Suffix)
or

(if an entity) G DA Real Estate Management, Inc^
(Caution: Do not provide both an individual and an entity name.)

Mailing address 5690 DTC Boulevard
(Street number and name or Post Office Box information)

Suite 515

Greenwood Village CO 80111
(City) (State) (ZIP/Postal Code)

United States .
(Province - if applicable) (Country)

(If the following statement applies, adopt the statement by marking the box and include an attachment.)

II The limited liability company has one or more additional persons forming the limited liability
company and the name and mailing address of each such person are stated in an attachment.

5. The management of the limited liability company is vested in
(Mark the applicable box.)

one or more managers.

or

I the members.

6. (The following statement is adopted by marking the box.)

There is at least one member of the limited liability company.

7. (If 'the foJhv'ing statement applies, adopt the statement by marking the box and include an attachment.)

II This document contains additional information as provided by law.

8. (Caution: Leave blank if the document does not have a delayed effective date. Stating a delayed effective date has
significant legal consequences. Read instructions before entering a date.)

(If the following statement applies, adopt the statement by entering a date and, if applicable, time using the required format.)

The delayed effective date and, if applicable, time of this document is/are
(mm/dd/yyyy hour.'minute arn/pm)

Notice:
Causing this document to be delivered to the Secretary of State for filing shall constitute the affirmation or
acknowledgment of each individual causing such delivery, under penalties of perjury, that the document is the
individual's act and deed, or that the mdividual in good faith believes the document is the act and deed of the
person on whose behalf the individual is causing the document to be delivered for filing, taken in conformity
with the requirements of part 3 of article 90 of title 7, C.R.S., the constituent documents, and the organic
statites, and that the mdividual in good faith believes the facts stated in the document are true and the
document complies with the requirements of that Part, the constituent documents, and the organic statutes.

ARTORG_LLC Page 2 of 3 Rev. 12/01/2012



This perjury notice applies to each individual who causes this document to be delivered to the Secretary of
State, whether or not such individual is named in the document as one who has caused it to be delivered.

9. The true name and mailing address of the individual causing the document to be delivered for filing are

Sander Julie Rachel
(Last) (First) (Middle) (Sufflx)

Brownstein Hyatt Farber Schreck LLP
(Street number and name or Post Office Box information)

41017th Street Suite 2200

Denver CO 80202
(City) (State) (LIP/Postal Code)

United States .
(Province - if applicable) (Country)

(IfthefoUowmg statement applies, adopt the statement by marking the box and include an attachment.)

II This document contains the true name and mailmg address of one or more additional individuals
causing the document to be delivered for filing.

Disclaimer:
This form/cover sheet, and any related instructions, are not intended to provide legal, business or tax advice,
and are furnished without representation or warranty. While this form/cover sheet is believed to satisfy
minimum legal requirements as of its revision date, compliance with applicable law, as the same may be
amended from time to time, remains the responsibility of the user of this form/cover sheet. Questions should
be addressed to the user's legal, business or tax advisor(s).
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EXHIBIT "B"

Operating Agreement

B-l



OPERATING AGREEMENT
OF

GDA PS MANAGEMENT, LLC,
a Colorado limited liability company

This OPERATING AGREEMENT (this "Agreement") ofGDA PS MANAGEMENT,
LLC (the "Company") is entered into by its sole member, GARY J. DRAGUL ("Member")
effective as of December 21, 2015.

RECITALS

A. The Company was formed as a limited liability company pursuant to and in

accordance with the Colorado Limited Liability Company Act (C.R.S. Section 7-80-101, et. seq.)
(the "Act") on August 18, 2015.

B. Member desires to adopt the Agreement as the operating agreement of the

Company.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing. Member agrees as follows:

1. Name. The name of the limited liability company is GDA PS MANAGEMENT,
LLC.

2. Purpose. The Company was formed for the object and purpose of, and the nature

of the business to be conducted and promoted by the Company is, engaging in any lawful act or
activity for which limited liability companies may be formed under the Act and engaging in any

and all activities necessary or incidental to the foregoing.

3. Management. The Company shall be Manager managed. GDA Real Estate

Management, Inc., a Colorado corporation, whose address is 5690 DTC Boulevard, Suite 515,
Greenwood Village, Colorado 80111, shall be the manager ("Manager") of the Company.

4. Powers. The day-to-day business and affairs of the Company shall be managed

by Manager. Manager shall have the power to do any and all acts necessary or convenient to or
for the furtherance of the purposes of the Company. Manager is hereby authorized, empowered
and directed in the name and on behalf of the Company to approve, execute and deliver any and

all agreements, certificates or any other documents on behalf of the Company. Manager shall

serve until the earlier of its resignation or removal by Member.

5. Perpetual Duration. The Company's duration shall be perpetual.



6. Disregarded Entity. For federal income tax purposes and, to the extent possible,
for all other tax purposes, the Company shall be treated as a disregarded entity and its profits,
losses and other tax attributes shall be reflected on the income tax returns of Member.

7. Contributions. The total capital contributions of Member to the Company and

Member's percentage interest in the Company are set forth on Schedule A attached hereto. No
member shall be entitled or required to make any additional contribution to the capital of the

Company.

8. Admission of Additional Members. One or more additional members of the

Company may be admitted to the Company with the written consent of Manager. On the

admission of a new member, the Company shall be taxable as a partnership and the members
shall amend this Agreement to comply with the provisions of Subchapter K of the Internal

Revenue Code of 1986, as amended, and the Treasury regulations promulgated thereunder.

9. Distributions. Distributions shall be made to the members at the times and in the

aggregate amounts determined by Member. Such distributions shall be allocated among the

members in the same proportion as their then capital account balances.

10. Assignments. Member may assign in whole or in part its interest in the Company.

11. Resignation. Member shall not resign from the Company prior to the termination

and winding up of the Company.

12. Liability of Members. The members shall not have any liability for the

obligations or liabilities of the Company except to the extent provided in the Act.

13. Amendment. This Agreement may be amended from time to time with the

written consent of Member.

14. Governing Law. This Agreement shall be governed by, and construed under, the
laws of the State of Colorado, all rights and remedies being governed by said laws.

[INTENTIONALLY BLANK; SIGNATURE PAGE FOLLOWS}



IN WITNESS WHEREOF, this Agreement has been entered into to be effective as of the
date first set forth above.

SOLE MEMBER:

\ '^^
Gary J.Tiragul

~^~

CONSENT OF MANAGER:

GDA Real Estate Management Inc.,
a Colorado corporation

a^\^^By: ^
•^

Gary J. Dragul, Presidei

SIGNATURE PAGE



SCHEDULE A

Members/Address: Contributions: Percentage Interest:

GaryJ.Dragul $10 100%
c/o GDA Real Estate Management, Inc.
5690 DTC Boulevard, Suite 515
Greenwood Village, Colorado 80111

006479\0181\14379998.1

Schedule A-1
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CO Certificate of Good Standing
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OFFICE OF THE SECRETARY OF STATE
OF THE STATE OF COLORADO

CERTIFICATE OF FACT OF GOOD STANDING

I, Wayne W. Williams, as the Secretary of State of the State of Colorado, hereby certify that, according

to the records of this office,
GDA PS Management, LLC

is a

Limited Liability Company

formed or registered on 12/21/2015 under the law of Colorado, has complied with all applicable
requirements of this office, and is in good standing with this office. This entity has been assigned entity

identification number 20151806915 .

This certificate reflects facts established or disclosed by documents delivered to this office on paper through

01/13/2016 that have been posted, and by documents delivered to this office electronically through
01/15/2016 @ 11:05:08 .

I have affixed hereto the Great Seal of the State of Colorado and duly generated, executed, and issued this

official certificate at Denver, Colorado on 01/15/2016 @ 11:05:08 in accordance with applicable law.
This certificate is assigned Confirmation Number 9456760

~u^^
Secretary of State of the State of Colorado

Notice: A certificate issued electronically from the Colprgdo Secretary of State's Web site is fully and immediately valid and effective,
However, as an option, the issuance and validity of a certificate obtained electronically may be established by visiting the Validate a
Certificate page of the Secretary of State's Web site, hffp://www.sos.stale.co.iis/biz/CerfificateSearchCiiteiia.do entering the certificate's
confirmation number displayed on the certificate, and following the instructions displayed. Conftrmins the issuance of a certificate is merely
optional and is not necessm-y to the valid and effective issuance of a certificate. For more information, visit our Web site, http://
www.sos.stafe.co.iis/click "Businesses, trademarks, tf'ade names" and select "Frequently Asked Questions."



Summary of Lender Sweeps July 2018 - November 2018

PS 16, LLC KeyBank Lockbox Account No. *5258

Date of Withdrawal Amount Withdrawn Transferee Account Ending Balance

7/2/2018 $2,511.00 U.S. Real Estate *2239

7/6/2018 $6,750.67 U.S. Real Estate *2239

7/26/2018 $30,887.00 U.S. Real Estate *2239

7/30/2018 $21,740.58 U.S. Real Estate *2239

7/31/2018 $2,511.00 U.S. Real Estate *2239 $2,500.00

July Total Lender Sweep $64,400.25

8/1/2018 $61,380.58 U.S. Real Estate *2239

8/7/2018 $6,570.67 U.S. Real Estate *2239

8/14/2018 $137.91 U.S. Real Estate *2239

8/24/2018 $414.87 U.S. Real Estate *2239

8/28/2018 $16,673.33 U.S. Real Estate *2239

8/30/2018 $7,178.00 U.S. Real Estate *2239

8/31/2018 $54,302.95 U.S. Real Estate *2239

August Total Lender Sweep $146,658.31 $2,500.00

9/4/2018 $9,588.63 U.S. Real Estate *2239

9/10/2018 $6,570.67 U.S. Real Estate *2239 $26,241.20

September Total Lender Sweep $16,159.30

10/9/2018 $94,203.45 U.S. Real Estate *2239 $25,007.33

October Total Lender Sweep $94,203.45

11/6/2018 $83,887.91 U.S. Real Estate *2239

11/16/2018 $10,375.67 U.S. Real Estate *2239 $81,069.15

November Total Lender Sweep $94,263.58

TOTAL SWEPT BY LENDER 

(JULY - NOVEMBER 2018)
$415,684.89 U.S. Real Estate *2239 $81,069.15

EXHIBIT 6

DATE FILED: December 20, 2018 4:15 PM 
FILING ID: 28595D2692AE0 
CASE NUMBER: 2018CV33011



KeyBank 
P.O. Box 93885 
Cleveland, OH 44101-5885 

Corporate Banking Statement 
July 31,  2018 

page 1 of 3 

13 T 9 6 8  0 0 0 0 0  R E M  AO 

PS 16, LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 
11501  OUTLOOK STREET, STE 300 
OVERLAND PARK KS 66211-1807 

Commercial Control Transaction 
PS 16, LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 

Additions 

Beginning balance 6-30-18 
5 Additions 
5 Subtractions 
Net fees and charges 
Ending balance 7-31-18 

Questions or comments? 
Call 1-800-821-2829 

$5,011 .00 
+31,656.12 
-33,642.12 

-525.00 
$2,500.00 

Deposits Date 

7-5 
7-25 
7-26 
7-27 
7-30 

Serial# 

714359 
714359 

714359 
714359 

Source 

Lockbox Deposit Po 00714359 For 2018-07-05 $6,570.67 
Lockbox Deposit Po 00714359 For 2018-07-25 414.87 
Direct Deposit, Pnc Bank Edi PY."""'m-'--t_s 4_1_9._0_0 
Lockbox Deposit Po 00714359 For 2018-07-27 21 ,  7  40.58 
Lockbox Deposit Po 00714359 For 2018-07-30 2 ,51 1 .00  
Total additions $31,656.12 

Withdrawals Date 

7-2 
7-6 
7-26 
7-30 
7-31 

1965 

Serial# 

1837 
1 1 9 3  
1243 
1 3 1 7  
1447 

Location 

Wire Withdrawal U.S. Real Estate 2239 
Wire Withdrawal U.S. Real Estate 2239 
Wire Withdrawal U.S. Real Estate 2239 
Wire Withdrawal U.S. Real Estate 2239 
Wire Withdrawal U.S. Real Estate 2239 
Total subtractions 

$2,511 .00 
6,570.67 

308.87 
21,740.58 

2 ,5 1 1 .00  
$33,642.12 



Corporate Banking Statement 
July 31, 2018 

page 2 of 3 

Fees and 

charges Date 

7-10-18 

Quantity 

Jun Analysis Service Chg 1 
Fees and charges assessed this period 

Unit Charge 

525.00 -$525.00 
-$525.00 

See your Account Analysis statement for details. 

1965 



KeyBank - PS 
BANK TRANSACTION RECONCILIATION 
TUESDAY, OCTOBER 9, 2016 1 :49 PM 

CLEARED DEPOSITS 

07/01/2018  THRU 0 7 / 3 1 / 2 0 1 8  LockBox 

PAGE 1 

GL056 /7.20 

T I C K E T #  DATE 

11275  07/05/2018  

11314  07/25/2018 

11324 07/26/2018 

11329 07/25/2018 

11330 0 7 / 2 7 / 2 0 1 8  

1 1 3 4 7  0 7 / 3 0 / 2 0 1 8  

*  TOTAL DEPOSITS CLEARED* 

CLEARED MANUAL JOURNAL ENTRIES 

AMOUNT 

6 , 5 7 0 . 6 7  Cleared On:  0 7 / 3 1 / 2 0 1 8  

4H . 8 7  Cleared On:  0 7 / 3 1 / 2 0 1 8  

4 1 9 . 0 0  Cleared On:  07 /31/2018 

6 , 1 4 9 . 1 6  Cleared On: 07/31/2018 

1 5 ,  5 9 1 . 4 2  Cleared On:  0 7 / 3 1 / 2 0 1 8  

2 , 5 1 1 . 0 0  Cleared On: 0 7 / 3 1 / 2 0 1 8  

3 1 , 6 5 6 . 1 2  

ENTRY f 

6728 

6731 

DATE 

07/31/2018  

0 7 / 3 1 / 2 0 1 8  

COMMENT 

Funds to Wells Fargo 

AMOUNT 

5 2 5 . 0 0 -  

Cleared On:  07/31/2018  

DISBURSEMENT Cleared On:  0 7 / 3 1 / 2 0 1 8  

3 3 , 6 4 2 . 1 2 -  OTHER 

* TOTAL MANUAL ENTRIES CLEARED 3 4 , 1 6 7 . 1 2 -  



KeyBank - PS 
BANK TRANSACTION RECONCILIATION 
TUESDAY, OCTOBER 9, 2016 1:49 PM 

 

** BANK RECONCILIATION** 

07/01/2018  THRU 07/31/2018  LockBox 

PAGE 2 

GL05617.20 

CASH ACCOUNT BALANCE: 

OUTSTANDING WITHDRAWALS/DEBITS: 

RECEIPTS IN TRANSIT: 

OTHER TRANSACTIONS: 

INTEREST NOT POSTED: 

BANK CHARGES NOT POSTED: 

ADJUSTED CASH BALANCE: 

BALANCE FROM BANK STATEMENT: 

DIFFERENCE: 

+ 

+ 

+ 

2 , 5 0 0 . 0 0  

. 0 0  

. 0 0  

. o o  

. 0 0  

.00 

2 , 5 0 0 . 0 0  

2 , 5 0 0 . 0 0  

. 00  



KeyBank 
P.O. Box 93885 
Cleveland, OH 44101-5885 

Corporate Banking Statement 
August 31, 2018 

page 1 of 3 

13 T 968  0 0 0 0 0  R E M  AO 

PS 16 ,  LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 
11501 OUTLOOK STREET, STE 300 
OVERLAND PARK KS 66211-1807 

Commercial Control Transaction 
PS 16,  LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 

Beginning balance 7-31-18 
1 0  Additions 
7 Subtractions 
Net fees and charges 
Ending balance 8-31-18 

Questions or comments'? 
Call 1-800-821-2829 

$2,500.00 
+147,183.31 
-146,658.31 

-525.00 
$2,500.00 

Additions 

Deposits Date Serial# Source 

8-1 Direct De�osit, Kroger Vendor Pat $51 /91.95 
8-1 Direct De�osit, Aaa Aca Gen Dis Gen Disbur 91588.63 
8-6 714359 Lockbox De�osit Po 00714359 For 2018-08-06 6,570.67 
8-13 714359 Lockbox De�osit Po 00714359 For 2018-08-13 662.91 
8-23 714359 Lockbox De�osit Po 00714359 For 2018-08-23 414.87 

.  8-27 714359 Lockbox DeQosit Po 00714359 For 2018-08-27 16,254.33 
8-28 Direct DeQosit, Pnc Bank Edi Pymts 419.00 
8-29 714359 Lockbox DeQosit Po 00714359 For 2018-08-29 7,178.00 
8-30 714359 Lockbox DeQosit Po 00714359 For 2018-08-30 2 ,5 1 1 .00  
8-31 Direct DeQosit, Kroger Vendor Pat 51 /91.95 

Total additions $147,183.31 

Subtractions 

Withdrawals Date Serial# Location 

8-1 1678 Wire Withdrawal U.S. Real Estate 2239 $611380.58 
8-7 1 2 1 7  Wire Withdrawal U .S . Real Estate 2239 6,570.67 
8-14 1202 Wire Withdrawal U .S .  Real Estate 2239 137.91 
8-24 1 1 4 9  Wire Withdrawal U .S .  Real Estate 2239 414.87 
8-28 1236 Wire Withdrawal U .S .  Real Estate 2239 16!673.33 
8-30 1293 Wire Withdrawal U.S. Real Estate 2239 7,178.00 
8-31 1483 Wire Withdrawal U .S . Real Estate 2239 54,302.95 

Total subtractions $146,658.31 

1926 



Corporate Banking Statement 
August 31, 2018 

page 2 of3 

Fees and 

charges Date 

8-8-18 

Quantity 

Jul Analysis Service Chg 1 
Fees and charges assessed this period 

Unit Charge 

525.00 -$525.00 

-$525.00 

See your Account Analysis statement for details. 

 

1926 



KeyBank - PS 
BANK TRANSACT/ON RECONCILIATION 
TUESDAY, OCTOBER 9, 2018 1 :51 PM 

CLEARED DEPOSITS 

0 8 / 0 1 / 2 0 1 8  THRU 0 8 / 3 1 / 2 0 1 8  Lock Box 

PAGE 1 

GL056 / 7.20 

T I C K E T #  DATE 

11361  08/01/2018 

11385  08/06/2018  

11434  0 8 / 1 3 / 2 0 1 8  

1 1 4 3 5  0 8 / 2 3 / 2 0 1 8  

1 1 4 3 6  08/27/2018  

11437 08/28/2018 

1 1 4 3 8  0 8 / 2 9 / 2 0 1 8  

1 1 4 3 9  0 8 / 3 0 / 2 0 1 8  

1 1 4 4 0  0 8 / 3 1 / 2 0 1 8  

*  TOTAL DEPOSITS CLEARED* 

CLEARED MANUAL JOURNAL ENTRIES 

AMOUNT 

6 1 , 3 8 0 . 5 8  Cleared On: 08/31/2018 

6 , 5 7 0 . 6 7  Cleared On: 0 8 / 3 1 / 2 0 1 8  

6 6 2 . 9 1  Cleared On: 0 8 / 3 1 / 2 0 1 8  

4 H . 8 7  Cleared On:  0 8 / 3 1 / 2 0 1 8  

1 6 , 2 5 4 . 3 3  Cleared On: 08/31/2018  

4 1 9 .  00 Cleared On: 08/31/2018 

7 , 1 7 8 . 0 0  Cleared On: 0 8 / 3 1 / 2 0 1 8  

2 , 5 1 1 . 0 0  Cleared On: 0 8 / 3 1 / 2 0 1 8  

5 1 , 7 9 1 . 9 5  Cleared On: 0 8 / 3 1 / 2 0 1 8  

1 4 7 , 1 8 3 . 3 1  

ENTRY i 

7105  

7 1 1 0  

DATE 

0 8 / 3 1 / 2 0 1 8  

0 8 / 3 1 / 2 0 1 8  

COMMENT 

Funds to Wells Fargo 

AMOUNT 

5 2 5 . 0 0 -  

Cleared On: 0 8 / 3 1 / 2 0 1 8  

DISBURSEMENT Cleared On: 0 8 / 3 1 / 2 0 1 8  

1 4 6 , 6 5 8 . 3 1 -  OTHER 

* TOTAL MANUAL ENTRIES CLEARED 1 4 7 , 1 8 3 . 3 1 -  



KeyBank - PS 
BANK TRANSACT/ON RECONCILIATION 

•• BANK RECONCILIATION•• 

08/01/2018  THRU 08/31/2018  LockBox 

PAGE 2 

GL056 / 7.20 

CASH ACCOUNT BALANCE: 

OUTSTANDING WITHDRAWALS/DEBITS: 

RECEIPTS IN TRANSIT: 

OTHER TRANSACTIONS: 

INTEREST NOT POSTED: 

BANK CHARGES NOT POSTED: 

ADJUSTED CASH BALANCE: 

BALANCE FROM BANK STATEMENT: 

DIFFERENCE: 

+ 

+ 

+ 

2 , 5 0 0 . 0 0  

. 0 0  

. o o  

. 0 0  

. 0 0  

. 0 0  

2 , 5 0 0 . 0 0  

2 , 5 0 0 . 0 0  

. 0 0  



KeyBank 
P.O. Box 93885 
Cleveland, OH 44101-5885 

Corporate Banking Statement 
September 30, 2018 

page 1 of 3 

13 T 9 6 8  00000  R E M  AO 

PS 16, LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 
11501  OUTLOOK STREET, STE 300 
OVERLAND PARK KS 66211-1807 

Commercial Control Transaction 
PS 16 ,  LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 

Additions 

Beginning balance 8-31-18 
5 Additions 
2 Subtractions 
Net fees and charges 
Ending balance 9-30-18 

Questions or comments? 
Call 1-800-821-2829 

$2,500.00 
+40,425.50 
-16,159.30 

-525.00 
$26,241.20 

Deposits Date 

9-4 
9-7 
9-26 
9-27 
9-28 

Subtractions 

Withdrawals Date 

9-4 
9-10 

Serial# 

714359 
714359 

714359 

Serial# 

2540 
1 3 1 9  

Source 

Direct Deposit, Aaa Aca Gen Dis Gen Disbur 
Lockbox Deposit Po 00714359 For 2018-09-07 
Lockbox Deposit Po 00714359 For 2018-09-26 
Direct Deposit, Pnc Bank Edi Pymts 
Lockbox Deposit Po 00714359 For 2018-09-28 
Total additions 

Location 

Wire Withdrawal U.S. Real Estate 2239 
Wire Withdrawal U.S. Real Estate 2239 
Total subtractions 

$9,588.63 
6,570.67 
7,592.87 

419.00 
16,254.33 

$40,425.50 

$9,588.63 
6,570.67 

$16,159.30 

Fees and 

charges Date 

9-12-18 

Quantity 

Aug Analysis Service Chg 1 
Fees and charges assessed this period 

Unit Charge 

525.00 -$525.00 
-$525.00 

3382 



KeyBank - PS 
BANK TRANSACTION RECONCILIATION 
TUESDAY, OCTOBER 9, 2018 1:53 PM 

CLEARED DEPOSITS 

T I C K E T #  DATE 

1 1 4 n  0 9 / 0 4 / 2 0 1 8  

1 1 4 4 2  09/07/2018  

1 1 4 4 3  09/26/2018 

1 1 4 4 4  09/27/2018 

1 1 4 4 5  0 9 / 2 8 / 2 0 1 8  

*  TOTAL DEPOSITS CLEARED* 

CLEARED MANUAL JOURNAL ENTRIES 

0 9 / 0 1 / 2 0 1 8  THRU 09/30/2018 

AMOUNT 

9 , 5 8 8 . 6 3  

6 , 5 7 0 . 6 7  

7 , 5 9 2 . 8 7  

4 1 9 . 0 0  

1 6 , 2 5 4 . 3 3  

4 0 , 4 2 5 . 5 0  

LockBox 

Cleared On:  09/30/2018  

Cleared On: 09/30/2018  

Cleared On: 09/30/2018 

Cleared On: 09/30/2018 

Cleared On: 09/30/2018  

PAGE 1 

GL056 /7.20 

ENTRY f 

7107 

7112 

DATE 

09/30/2018 

09/30/2018  

COMMENT 

Funds to Wells Fargo 

AMOUNT 

1 6 , 1 5 9 . 3 0 -  

5 2 5 . 0 0 -  

OTHER Cleared On: 09/30/2018 

DISBURSEMENT Cleared On: 09/30/2018  

*  TOTAL MANUAL ENTRIES CLEARED 1 6 , 6 8 4 . 3 0 -  



KeyBank · PS 
BANK TRANSACTION RECONCILIATION 
TUESDAY, OCTOBER 9, 2018 1:53 PM 

** BANK RECONCILIATION** 

09/01/2018  THRU 09/30/2018  LockBox 

PAGE 2 

GL056 /7.20 

CASH ACCOUNT BALANCE: 

OUTSTANDING WITHDRAWALS/DEBITS: 

RECEIPTS IN TRANSIT: 

OTHER TRANSACTIONS: 

INTEREST NOT POSTED: 

BANK CHARGES NOT POSTED: 

ADJUSTED CASH BALANCE: 

BALANCE FROM BANK STATEMENT: 

DIFFERENCE: 

+ 

+ 

+ 

26,  2 4 1 .  20 

. 0 0  

. 0 0  

. 0 0  

. D O  

. 0 0  

26,  2 4 1 .  20 

26,  2 4 1 . 2 0  

. 0 0  



KeyBank 
P.O. Box 93885 
Cleveland, OH 44101-5885 

Corporate Banking Statement 
October 31, 2018 

page 1 of 3 

13 T 968  00000 R EM  AO 

PS 16, LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 
11501 OUTLOOK STREET, STE 300 
OVERLAND PARK KS 66211-1807 

Commercfaf Control Transaction 
PS 16, LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 

Additions 

Beginning balance 9-30-18 
8 Additions 
1 Subtraction 
Net fees and charges 
Ending balance 10-31-18 

Questions or comments? 
Call 1-800-821-2829 

$26,241.20 
+93,494.58 
-94,203.45 

-525.00 
$25,007.33 

Deposits Date 

10-1 
10-1 
10-1 
10-5 
10-25 
10-29 
10-29 
10-31 

Serial# 

714359 
714359 
714359 
714359 

714359 

Source 

Direct Deposit, Kroger Vendor Pay 
Direct Deposit, Aaa Aca Gen Dis Gen Disbur 
Lockbox Deposit Po 00714359 For 2018-10-01 
Lockbox Deposit Po 00714359 For 2018-10-05 
Lockbox Deposit Po 00714359 For 2018-10-25 
Lockbox Deposit Po 00714359 For 2018-10-29 
Direct Deposit, Pnc Bank Edi Pymts 
Lockbox Deposit Po 00714359 For 2018-10-31 
Total additions 

$51 791.95 
9,588.63 
2,511 .00 
6,570.67 

414.87 
19,687.46 

419.00 
2,511 .00 

$93,494.58 

Withdrawals Date 

10-9 
Serial# 

2184 
Location 

Wire Withdrawal U.S. Real Estate 2239 
Total subtractions 

$94,203.45 
$94,203.45 

Fees and 
charges Date 

10-9-18 

Quantity 

Sep Analysis Service Chg 1 
Fees and charges assessed this period 

Unit Charge 

525.00 -$525.00 
-$525.00 

�1 / 13FJ' 



KeyBank - PS 
BANK TRANSACTION RECONCILIATION 

CLEARED DEPOSITS 

TICKET i DATE 

1 1 4 4 6  10/01/2018  

11447  10/05/2018  

11516 10/25/2018  

11523 10/29/2018  

11535 10/31/2018  

*  TOTAL DEPOSITS CLEARED* 

CLEARED MANUAL JOURNAL ENTRIES 

10/01/2018  THRU 10/31/2018  

AMOUNT 

6 3 , 8 9 1 . 5 8  

6 , 5 7 0 . 6 7  

4 1 4 . 8 7  

2 0 , 1 0 6 . 4 6  

2 , 5 1 1 . 0 0  

9 3 , 4 9 4 . 5 8  

LockBox 

Cleared On: 10/31/2018  

Cleared On: 10/31/2018 

Cleared On: 10/31/2018  

Cleared On: 10/31/2018  

Cleared On: 10/31/2018  

PAGE 1 

GL056 / 7.20 

ENTRY# 

7335 

7338 

DATE 

10/09/2018  

10/31/2018  

COMMENT 

Funds to Wells Fargo 

AMOUNT 

9 4 , 2 0 3 . 4 5 -  

5 2 5 . 0 0 -  

OTHER Cleared On: 10/31/2018  

DISBURSEMENT Cleared On: 10/31/2018  

*  TOTAL MANUAL ENTRIES CLEARED 9 4 , 7 2 8 . 4 5 -  



KeyBank - PS 
BANK TRANSACTION RECONCILIATION 

** BANK RECONCILIATION** 

10/01/2016  THRU 10/31/2016 LockBox 

PAGE 2 

GL056 / 7.20 

CASH ACCOUNT BALANCE: 

OUTSTANDING WITHDRAWALS/DEBITS: 

RECEIPTS IN TRANSIT: 

OTHER TRANSACTIONS: 

INTEREST NOT POSTED: 

BANK CHARGES NOT POSTED: 

ADJUSTED CASH BALANCE: 

BALANCE FROM BANK STATEMENT: 

DIFFERENCE: 

+ 

+ 

+ 

2 5 , 0 0 7 . 3 3  

. 0 0  

. 0 0  

. 0 0  

.00  

.00  

2 5 , 0 0 7 . 3 3  

2 5 , 0 0 7 . 3 3  

. 0 0  



KeyBank 
P.O. Box 93885 
Cleveland, OH 44101-5885 

Corporate Banking Statement 
November 30, 2018 

page 1 of 3 

13 T 968  00000  R E M  AO 

PS 16, LLC 
LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 
11501 OUTLOOK STREET, STE 300 
OVERLAND PARK KS 66211-1807 

Commercial Control Transaction 
PS 16 ,  LLC 

LB FBO CALMWATER CAPITAL 3, LLC 
ITS SUCCESSORS AND ASSIGNS AS LENDER 

Additions 

Beginning balance 10 -3 1 - 18  
9  Additions 
2 Subtractions 
Net fees and charges 
Ending balance 11-30-18 

Questions or comments? 
Call 1-800-821-2829 

$25,007.33 
+150,850.40 

-94,263.58 
-525.00 

$81,069.15 

Deposits Date 

1 1 - 1  
1 1 - 6  
1 1 - 1 3  
1 1 -26  
1 1 -26  
1 1 - 2 9  
1 1 -30 
1 1 -30  

Serial# 

714359 
714359 
714359 

714359 

714359 

Source 

Direct Deposit, Kroger Vendor Pay 
Direct Deposit, Aaa Aca Gen Dis Gen Disbur 
Lockbox Deposit Po 00714359 For 2018-11-06 
Lockbox Deposit Po 00714359 For 2 0 1 8 - 1 1 - 1 3  
Lockbox Deposit Po 00714359 For 2018-11 -26 
Direct Deposit, Pnc Bank Edi Pymts 
Lockbox Deposit Po 00714359 For 2018-11-29 
Direct Deposit, Kroger Vendor Pay 
Lockbox Deposit Po 00714359 For 2018-11 -30 
Total additions 

$51.791 .95 
9,588.63 
4,330.00 
6,570.67 

16,669.20 
419 .00 

7,178.00 
51,791.95 

2 ,51 1 .00  
$150,850.40 

1 1 - 1  

Withdrawals Date Serial # 

1 1 - 6  1 1 9 6  
1 1 - 1 6  1 1 2 4  

Location 

Wire Withdrawal U.S. Real Estate 2239 
Wire Withdrawal U.S. Real Estate 2239 
Total subtractions 

$83,887.91 
10,375.67 

$94,263.58 



Corporate Banking Statement 
November 30, 2018 

page 2 of 3 

Fees and 

charges Date 

11-9-18 

Quantity 

Oct Analysis Service Chg 1 
Fees and charges assessed this period 

Unit Charge 

525.00 -$525.00 

-$525.00 

See your Account Analysis statement for details. 

1132 



KeyBank - PS 
BANK TRANSACT/ON RECONCILIATION 

CLEARED DEPOSITS 

1 1 / 0 1 / 2 0 1 8  THRU 11/30/2018  LockBox 

PAGE 1 

GL056 /7.20 

T I C K E T #  DATE 

11548  11/01/2018  

11562 11/06/2018  

11571 11/13/2018 

11588 11/26/2018  

11599  11/29/2018  

11603 11/30/2018  

*  TOTAL DEPOSITS CLEARED* 

CLEARED MANUAL JOURNAL ENTRIES 

AMOUNT 

6 1 , 3 8 0 . 5 8  Cleared On: 1 1 / 3 0 / 2 0 1 8  

4 , 3 3 0 . 0 0  Cleared On: 11/30/2018  

6 , 5 7 0 . 6 7  Cleared On: 11/30/2018  

1 7 , 0 8 8 . 2 0  Cleared On: 11/30/2018  

7 , 1 7 8 . 0 0  Cleared On: 11/30/2018  

5 4 , 3 0 2 . 9 5  Cleared On: 11/30/2018  

1 5 0 , 8 5 0 . 4 0  

ENTRY f 

7514 

7517 

DATE 

1 1 / 1 6 / 2 0 1 8  

11/30/2018  

COMMENT 

Funds to Wells Fargo 

AMOUNT 

5 2 5 . 0 0 -  

Cleared On: 11/30/2018  

DISBURSEMENT Cleared On :  11/30/2018  

9 4 , 2 6 3 . 5 8 -  OTHER 

* TOTAL MANUAL ENTRIES CLEARED 9 4 , 7 8 8 . 5 8 -  



KeyBank - PS 
BANK TRANSACTION RECONC/LIA TION 

** BI\NK RECONCILIATION** 

11/01/2010 THRU 11/30/2010 LockBox 

PAGE 2 

GL056 /7.20 

CASH ACCOUNT BALANCE: 

OUTSTANDING WITHDRAWALS/DEBITS: 

RECEIPTS IN TRANSIT: 

OTHER TRANSACTIONS: 

INTEREST NOT POSTED: 

BANK CHARGES NOT POSTED: 

ADJUSTED CASH BALANCE: 

BALANCE FROM BANK STATEMENT: 

DIFFERENCE: 

+ 

+ 

+ 

0 1 , 0 6 9 . 1 5  

. o o  

. o o  

. 0 0  

. 0 0  

. o o  

0 1 , 0 6 9 . 1 5  

0 1 , 0 6 9 . 1 5  

. o o  
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Rachel Sternlieb

From: Hawkins, Jonathan <Jonathan.Hawkins@thompsonhine.com>

Sent: Thursday, December 06, 2018 2:31 PM

To: Michael T. Gilbert

Cc: Harvey Sender (hsender@sendersmiley.com); Rachel Sternlieb; Solimine, Louis; Jeffrey A. 

Marks (jamarks@vorys.com); Simond Lavian (Simond@calmwatercapital.com)

Subject: RE: Prospect Square Ohio Receivership

Michael, 

 

We’d like to set up a call with counsel and clients if that’s possible. We can be available this evening or sometime 

tomorrow after 10:30 am (PST) / 1:30 pm (EST).  

 

Can you let us know what time might work for you and Mr. Sender? 

 

- Jon 

 

Jonathan S. Hawkins | Partner | Thompson Hine LLP  

10050 Innovation Drive, #400 | Miamisburg, OH 45342 
O: 937.443.6860 | M: 937.307.8365 | F: 937.443.6635 | Bio 
 

 
 

 

 

From: Michael T. Gilbert [mailto:mgilbert@allen-vellone.com]  
Sent: Thursday, December 6, 2018 3:07 PM 

To: Hawkins, Jonathan 

Cc: Harvey Sender (hsender@sendersmiley.com); Rachel Sternlieb; Solimine, Louis; Jeffrey A. Marks 
(jamarks@vorys.com) 

Subject: RE: Prospect Square Ohio Receivership 

 

Jon: 

 

We were tied up yesterday. Today I received the motion for appointment of receiver that you 

filed.  

 

Here are my observations and our position: 

 

The Complaint and Motion were filed in violation of the stay imposed by the Colorado 

Receivership Order of which you were aware before you filed them. You elected not to provide 

any notice of your Motion before filing it and did not seek relief from the Colorado Receivership 

Court before doing so.  

 

1. The Complaint seeks money damages against Prospect Square 16, LLC, which in your 

papers you appear to acknowledge is part of the Dragul Receivership Estate. 

EXHIBIT E
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2. The Complaint seeks money damages against Gary Dragul. The Colorado Receivership 

Order clearly stays that claim absent relief from the Colorado Court. 

3. The Complaint seeks to foreclose the Prospect Square property, which is also part of the 

Colorado Receivership Estate. 

4. The appointment of your receiver purports to divest our Estate of management rights over 

the Prospect Square property, again in violation of the Colorado Receivership Order.  

5. The stated basis for the Motion seems to be that USR may suffer immediate irreparable 

injury because Gary Dragul was indicted and is interacting with prospective tenants of the 

property. Had you contacted us before filing the Motion, we would have informed you that 

Mr. Dragul is working under our Receiver’s direction and control and does not have 

binding authority. Mr. Dragul and his staff have been negotiating with prospective 

tenants at Mr. Sender’s direction.  

6. You state in your email below that Mr. Rothschild is in the process of documenting a lease 

for a portion of the former Kroger space. Mr. Rothschild lacks authority to do so because 

he was appointed in violation of the Colorado Receivership Order and Mr. Sender controls 

the management rights for the Prospect Square property. We are presently negotiating a 

lease for most of the Kroger space with a tenant (Big Lots), which we understand will be 

executed within the next week or so, and we are negotiating with another tenant (a fitness 

company) to lease the remaining space. Any action by Mr. Rothschild to interfere with or 

undermine that process will result in us seeking immediate relief from our Receivership 

Court and in Ohio as well. 

7. Your Motion doesn’t state that the essential expenses (insurance, utilities, etc.) on the 

property are not being paid, and they are, by our Receivership Estate. On the other hand, 

your client is sweeping the rents from the property, so our Estate has no corresponding 

income pay those expenses. Please provide an accounting if you have one of the lockbox 

account and of the current outstanding loan status.  

8. As you indicated in our phone call on Tuesday December 4, 2018, USR’s outstanding loan 

balance is about $10M. As indicated in the appraisal you shared (thank you), the 

prospective value of Prospect Square upon stabilization is $14,220,000. Stabilization is 

defined in the appraisal as 93% occupancy. According to the appraisal, the property is 

currently 79.4% occupied. The leases for the Kroger space that our Receiver is in the 

process of finalizing represent an additional 16% of the space and would bring occupancy 

to 95%. Your threatened foreclosure would potentially deprive our Receivership Estate of 

some $4 million in equity. 

9. We are and have been actively negotiating to sell the Prospect Square property and other 

property of the Receivership Estate.  

Here is our proposal.  

1. We agree to negotiate a suitable Forbearance Agreement that will allow our Receiver to 

use income from the Prospect Square property to pay expenses (including TI) related to 

the property. The remaining rents would be paid toward URS’s loan. 
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2. You immediately inform the Hamilton County court that Mr. Sender has been appointed 

Receiver in Colorado and he has the right to control and manage the Prospect Square 

property. 

3. Mr. Rothschild’s appointment be suspended during the Forbearance period.  

If we cannot reach an agreement, we will move for an Order to Show Cause here in Colorado as 

to why you and USR should not be held in contempt.  

I look forward to hearing from you. 

 

Thanks, Michael 

Michael T. Gilbert 
Attorney At Law  

Allen Vellone Wolf Helfrich & Factor P.C.  

1600 Stout Street, Suite 1100  

Denver, CO  80202  

(720) 245-2406 | Direct  

(303) 893-8332 | Fax  

The contents of this electronic mail (email), including attachments, are confidential and/or privileged and may not be disseminated without permission.  Please notify 

the sender immediately if this email is received in error.  PLEASE NOTE:  Emails are not a secure method of communication and could be intercepted improperly by 

an unintended third-party. 

 

From: Hawkins, Jonathan <Jonathan.Hawkins@thompsonhine.com>  

Sent: Wednesday, December 05, 2018 12:04 PM 

To: Michael T. Gilbert <mgilbert@allen-vellone.com> 

Cc: Harvey Sender (hsender@sendersmiley.com) <hsender@sendersmiley.com>; Rachel Sternlieb <rsternlieb@allen-

vellone.com>; Solimine, Louis <Louis.Solimine@thompsonhine.com> 

Subject: RE: Prospect Square Ohio Receivership 

 

Hi Michael, 

 

If you’ve had a chance to discuss with your client, I’d appreciate an update.  The leasing agent that’s responsible for 

shopping the Kroger space has reported to Mr. Rothschild that they are in the process of documenting a lease for a 

portion of the space and we’d like to have some certainty on the direction your client wants to go in, if at all possible, 

before things progress much further.  

 

- Jon 

 

Jonathan S. Hawkins | Partner | Thompson Hine LLP  

10050 Innovation Drive, #400 | Miamisburg, OH 45342 
O: 937.443.6860 | M: 937.307.8365 | F: 937.443.6635 | Bio 
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From: Hawkins, Jonathan  
Sent: Tuesday, December 4, 2018 5:40 PM 

To: 'Michael T. Gilbert' 
Cc: 'Harvey Sender (hsender@sendersmiley.com)'; 'Rachel Sternlieb'; Solimine, Louis 

Subject: RE: Prospect Square Ohio Receivership 

 

Per my prior email, attached is the appraisal.  We are supplying this with the expectation that it will be kept confidential 

with the receiver and his counsel.   

 

I have forwarded your request for the remaining documents to USRE.  Again, we reserve all of our rights.  

 

From: Hawkins, Jonathan  

Sent: Tuesday, December 4, 2018 5:36 PM 

To: 'Michael T. Gilbert' 
Cc: Harvey Sender (hsender@sendersmiley.com); Rachel Sternlieb 

Subject: RE: Prospect Square Ohio Receivership 

 

Michael, 

 

Glad we could connect over the phone today. Attached are documents you requested. I look forward to hearing about 

how we might work together in resolving this matter. The foreclosure complaint shows the balance due as of early 

November (which includes application of the Kroger funds).  I will send the appraisal separately since it is a large file.  

 

In the meantime, I urge you to consider the following authorities: 

Concerning state court receivers… 

Booth v. Clark, 58 U.S. (17 How.) 322 (1855) (state court receiver “has no extra territorial power of official action;” held, 

NY receiver unable to seize or attach property in District of Columbia) 

Oakes v. Lake, 209 U.S. 59 (1933) (state court receiver may appear in out-of-state jurisdiction to assert whatever rights it 

may hold as assignee when property seized in such foreign jurisdiction; res in foreign state not automatically bound to 

state authorizing appointment) 

Cf. Grant v. A.B. Leach & Co., 280 U.S. 351 (1930) (Ohio state court receiver properly able to bring suit in Ohio federal 

court on bonds secured with property because receiver appointed in jurisdiction where property located, Ohio) 

Concerning a state court’s exercise of personal jurisdiction… 

Cole v. Cunningham, 133 U.S. 107 (1890) (Massachusetts court could issue injunction against creditors exercising right of 

attachment against property located in New York where the creditors are subject to the personal jurisdiction of the 

Massachusetts court due to their domicile there) 

See generally, Daimler AG v. Bauman, 571 U.S. 117 (2014) (describing the limits of general and specific personal 

jurisdiction) 

 

Finally, please note that U.S. Real Estate does not consent to the exercise of any personal jurisdiction over it or any of its 

officers, directors, agents or attorneys, and is providing the requested information in an effort to resolve the disputed 

efforts of the Colorado receiver to exercise control over property it deems beyond the scope of the Colorado state 

court’s authority and beyond the scope of the actual authority exercised pursuant to the express terms of the order of 

appointment.  U.S. Real Estate and said officers, directors, agents and attorneys reserve all rights to contest such 

personal jurisdiction in an appropriate setting. 

 

- Jon 

 

Jonathan S. Hawkins | Partner | Thompson Hine LLP  

10050 Innovation Drive, #400 | Miamisburg, OH 45342 
O: 937.443.6860 | M: 937.307.8365 | F: 937.443.6635 | Bio 
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From: Michael T. Gilbert [mailto:mgilbert@allen-vellone.com]  

Sent: Tuesday, December 4, 2018 3:12 PM 

To: Hawkins, Jonathan 
Cc: Harvey Sender (hsender@sendersmiley.com); Rachel Sternlieb 

Subject: Prospect Square Ohio Receivership 

 

Jon: 

 

Thanks for your time today. If you could share with me your Hamilton County Complaint, the 

appraisal we discussed, and a current accounting for the loan showing the application of the 

Kroger buyout proceeds and amounts due and owing I would appreciate it. Also, if you have a 

current statement for the lockbox account that would also be helpful. 

 

As we discussed, I am meeting with my client tomorrow and will discuss this with him. Given my 

schedule, I may not be able to get back to you until later in the week. 

 

Thanks, Michael 

Michael T. Gilbert 
Attorney At Law  

Allen Vellone Wolf Helfrich & Factor P.C.  

1600 Stout Street, Suite 1100  

Denver, CO  80202  

(720) 245-2406 | Direct  

(303) 893-8332 | Fax  

The contents of this electronic mail (email), including attachments, are confidential and/or privileged and may not be disseminated without permission.  Please notify 

the sender immediately if this email is received in error.  PLEASE NOTE:  Emails are not a secure method of communication and could be intercepted improperly by 

an unintended third-party. 

 



DISTRICT COURT, DENVER COUNTY, STATE OF 

COLORADO 

Denver District Court 

1437 Bannock St. 

Denver, CO 80202 

 

▲COURT USE ONLY▲ 

 

Plaintiff:  CHRIS MYKLEBUST, SECURITIES 

COMMISSIONER FOR THE STATE OF COLORADO 

 

v. 

 

Defendants:  GARY DRAGUL, GDA REAL ESTATE 

SERVICES, LLC, AND GDA REAL ESTATE 

MANAGEMENT, LLC 

 

Attorneys for Receiver: 

Patrick D. Vellone, #15284 

Michael T. Gilbert, #15009 

Rachel A. Sternlieb, #51404 
ALLEN VELLONE WOLF HELFRICH & FACTOR P.C. 

1600 Stout St., Suite 1100 

Denver, Colorado 80202 

Phone Number:   (303) 534-4499 

E-mail: pvellone@allen-vellone.com 

E-mail: mgilbert@allen-vellone.com 

E-mail: rsternlieb@allen-vellone.com  

 

 

Case Number:  2018CV33011 

 

Division/Courtroom:  424 

 

[PROPOSED] ORDER GRANTING RECEIVER’S EXPEDITED MOTION FOR  

ORDER TO SHOW CAUSE AND REQUEST FOR FORTHWITH HEARING  

 

 

THIS MATTER is before the Court on the Receiver’s Expedited Motion for Order to Show 

Cause and Request for Hearing (the “Motion”) filed by Harvey Sender, the duly appointed 

Receiver in this case (the “Receiver”). The Court has reviewed the Motion and the file and is 

otherwise advised.  

THE COURT HEREBY ORDERS THAT U.S. Real Estate Credit Holdings III, LP 

(“Lender”) and its counsel of record, Jonathan S. Hawkins, Louis F. Solimine, and Anthony 

Hornback (collectively “Lender’s Counsel”) shall appear before this Court on _______________, 

DATE FILED: December 20, 2018 4:15 PM 
FILING ID: 28595D2692AE0 
CASE NUMBER: 2018CV33011
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201__, at _________, and show cause why they should not be held in contempt for violating the 

terms of this Court August 30, 2018, Stipulated Order Appointing Receiver.  

 Dated: _____________________, 2018. 

       BY THE COURT: 

        

       _________________________________ 

Hon. District Court Judge 
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