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RECEIVER’S MOTION FOR ORDER AUTHORIZING SALE OF HAPPY 

CANYON SHOPPES  

 

 

Harvey Sender, the duly-appointed receiver (“Receiver”) for Gary Dragul 

(“Dragul”), GDA Real Estate Services, LLC, GDA Real Estate Management, LLC, and 

related entities (collectively, “Dragul and the GDA Entities”), asks the Court to enter 

an order approving the sale of real property known as the Happy Canyon Shoppes to 
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Alberta Development Partners, LLC for $23,625,000 pursuant to the Purchase and 

Sale Agreement submitted as Exhibit 1 with this motion (the “Alberta PSA”).  

I. The Receivership Order gives the Receiver the authority to sell the 

Shoppes.  

1. On August 15, 2018, Gerald Rome, Securities Commissioner for the 

State of Colorado (the “Commissioner”), filed his Complaint for Injunctive and Other 

Relief against Dragul and the GDA Entities.  

2. On August 29, 2018, the Commissioner, Dragul and the GDA Entities 

filed a Stipulated Motion for Appointment of Receiver, consenting to the appointment 

of a receiver over Dragul and the GDA Entities pursuant to COLO. REV. STAT. § 11-

51-602(1), C.R.C.P. 66. 

3. On August 30, 2018, the Court entered a Stipulated Order Appointing 

Receiver (the “Receivership Order”), appointing Harvey Sender of Sender & Smiley, 

LLC as receiver for Dragul and the GDA Entities, and their respective properties and 

assets, and interests and management rights in related affiliated and subsidiary 

businesses (the “Receivership Estate” or the “Estate”). Receivership Order at 2, ¶ 5. 

4. The Receivership Order grants the Receiver the authority to sell or 

otherwise dispose of Estate property and obtain Court approval for any sale for 

greater than $10,000 (Receivership Order at 12, ¶ 13(t)). 

5. Pursuant to paragraph 10 of the Receivership Order, Court approval of 

any motion filed by the Receiver shall be given as a matter of course within 10 days 

after the motion is filed and served. As reflected by the certificate of service below, 
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this Motion is being served on all parties who have appeared in this case and on all 

currently known creditors of the Estate. 

II. The Shoppes and the adjacent Happy Canyon Box were acquired in 

2018 shortly before the Receiver was appointed.  

6. The Happy Canyon Shoppes is a retail shopping center located at E. 

Hampden Avenue and Happy Canyon Road in Denver, Colorado. Its address is 4820, 

4992, and 5011-5058 E. Hampden Avenue, Denver, CO 80222 (the “Shoppes” or the 

“Property”). The Shoppes is owned by HC Shoppes 18 A, LLC and HC Shoppes 18 B, 

LLC, both Delaware limited liability companies (the “Shoppes Entities”). The sole 

member of the Shoppes Entities is DBHC Holdings, LLC (“DBHC”), another 

Delaware limited liability company whose sole member is Gary J. Dragul. The 

Shoppes is managed by GDA Real Estate Management, Inc., whose president and 

sole-owner is Gary J. Dragul. The Shoppes is therefore property of the Estate the 

Receiver is authorized to sell. 

7. The Shoppes has approximately 70,000 square feet of retail space and is 

over 90% leased. The Shoppes Entities acquired the Shoppes on July 27, 2018, for 

$21,300,000. Acquisition funding was obtained from AFF II, Denver, LLC (“Ardent”), 

which provided a $19,500,000 loan to the Shoppes Entities, and from Greeley Asset 

Funding, LLC which provided a $2,750,000 mezzanine loan to DBHC. Both loans 

were made July 27, 2018. Ardent’s loan was secured by a first deed of trust on the 

Shoppes.  
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8. The Greeley $2.75 million loan is interest only at 10% per year and is 

scheduled to mature on July 31, 2019. An interest reserve of $143,611.11 for this note 

was set aside at closing to pay Greeley interest through February 1, 2019. Starting 

on March 1, 2019, DBHC is obligated to make monthly interest payments of 

$22,916.67 to Greeley on the $2.75 million note. 

9. In addition, on July 27, 2018, DBHC signed an additional promissory 

note for $1,375,000 payable to Greeley as “Additional Interest,” for Greeley’s $2.75 

million mezzanine loan. Together, this represents a 60% interest rate on the Greeley 

loan. The $2.75 million note and the $1.375 million note are referred to as the 

“Greeley Loan.” Greeley claims its Loan is properly secured by Gary Dragul’s interest 

in DHBC but not by the Shoppes Property itself. 

10. The Shoppes is adjacent to another Estate property known as Happy 

Canyon Marketplace a/k/a the Happy Canyon Box, or the “Box.” Ardent financed the 

acquisition of the Box with a $8.9 million loan made August 7, 2018, about ten days 

after the Shoppes Entities acquired the Shoppes, three weeks before the Receiver was 

appointed. About $4.8 million of the $8.9 million was reserved to fund construction. 

This August 7, 2018, Box loan was secured by a first deed of trust on the Box and 

cross-collateralized with a first deed of trust on the Shoppes.   

11. The Box will have about 35,000 of retail space upon build out. When the 

Receiver was appointed, construction had been halted on the Box and due to the 

appointment of the Receiver, Ardent had declared both of its loans to be in default, 
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and it stopped financing construction on the Box. On December 31, 2018, the Court 

approved a Forbearance Agreement between the Estate and Ardent that provides for 

continued construction funding for the Box. As set forth in the Forbearance 

Agreement, as of October 1, 2018, Ardent was owed approximately $4.067 million on 

its Box loan and $18.684 million on its Shoppes loan. 

III. Sale of the Shoppes is in the best interests of the Estate and its 

creditors. 

12. There exists little Colorado authority with respect to factors the Court 

should consider regarding whether to approve a Receiver’s proposed sale. In 

analogous bankruptcy contexts, approval of a sale of property pursuant to Section 

363 of the Bankruptcy Code is warranted where there exists a “sound business 

reason.” Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 

F.2d 1063, 1071 (2d Cir. 1983). “In evaluating whether a sound business purpose 

justifies the use, sale or lease of property under Section 363(b), courts consider a 

variety of factors, which essentially represent a ‘business judgment test.’” Dai-Ichi 

Kangyo Bank, Ltd. v. Montgomery Ward Holding Corp. (In re Montgomery Ward 

Holding Corp.), 242 B.R. 147, 153 (D. Del. 1999). 

13. Factors bearing on whether a sound business reason or purpose 

supports a proposed sale of estate property include (where applicable): (1) the 

proportionate value of the asset to the estate as a whole; (2) the amount of elapsed 

time since the filing; (3) the likelihood that a plan of reorganization will be proposed 

and confirmed in the near future; (4) the effect of the proposed disposition on the 
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future plans of reorganization; (5) the proceeds to be obtained from the disposition 

vis-à-vis any appraisals of the property; (6) which of the alternatives of use, sale or 

lease the proposal envisions; and (7) most importantly perhaps, whether the asset is 

increasing or decreasing in value. In re Medical Software Solutions, 286 B.R. 431, 441 

(Bankr. D. Utah 2002) (quoting Lionel, 722 F.2d at 1071) (emphasis omitted). 

Bankruptcy courts are granted considerable discretion in evaluating proposed sales. 

Montgomery Ward, 242 B.R. at 153; see Moldo v. Clark (In re Clark), 266 B.R. 163, 

168 (B.A.P. 9th Cir. 2001) (recognizing that “[r]ulings on motions to sell property of 

the estate other than in the ordinary course of business pursuant to section 363 are 

reviewed for abuse of discretion”). 

14. In the Receiver’s judgment, the proposed sale of the Shoppes is in the 

best interest of the Estate and its creditors. The Receiver has hired the nationally-

recognized firm of Marcus & Millichap to market the Property. Marcus & Millichap 

obtained several letters of intent from unrelated third-party buyers. The Receiver 

accepted the offer from Alberta Development Partners, LLC for $23,625,000. Alberta 

is well-funded, well-known, and has extensive experience in the Colorado market, 

and the proposed Alberta PSA contemplates closing within approximately 60 days 

after it is executed. Although subsequent to accepting Alberta’s offer the Receiver 

received an amended offer from another potential purchaser for $125,000 more than 

the Alberta offer, that competing offer in the Receiver’s judgment contains conditions 

that make it less attractive to the Estate than the Alberta offer. 
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15. Presently, the Ardent loans are in default and the Estate lacks cash flow 

to service them. Under the Ardent Forbearance Agreement, as of December 1, 2019, 

Ardent obtained the right to collect the rents from Shoppes tenants which will further 

diminish the Estate’s cash position. The Forbearance Agreement also requires the 

Receiver to enter into a binding agreement to sell the Shoppes and the Box by 

April 15, 2019, and to sell both properties by August 30, 2019 (or refinance the 

properties and payoff the entire balance of the Ardent loans). Unless one of those 

conditions occurs, under the Forbearance Agreement Ardent is entitled to foreclose 

on both properties without further orders from this Court. 

16. It is presently uncertain what if any cash the Estate will receive from 

the proposed sale of the Shoppes. A commission of 1.25% ($295,312.50) is due at 

closing, which will reduce the sales proceeds to $23,329,687.50. The total Ardent lien 

against the Property is $22.7 million. Estimated closing costs and potential other 

encumbrances that may need to be paid at closing are currently unknown, but the 

Receiver expects that only about $500,000 in proceeds would be available for 

distribution if Ardent’s entire lien must be paid at closing.  

17. Greeley, however, has asserted that the Shoppes Entities were 

prohibited under their operating agreements from encumbering the Shoppes with 

Ardent’s $8.9 million loan on the Box. The outstanding amount of the Box loan is 

about $4.067 million. If Ardent’s cross collateralization is invalid, or if Ardent agrees 

to release its $4+ million Box lien on the Shoppes, there is likely to be more than $4 
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million in net sales proceeds from the proposed sale. Buyer anticipates contacting 

Ardent to discuss Ardent releasing its cross-collateralization of the Shoppes. The 

Receiver is also actively marketing the Box property, the sale of which would generate 

additional proceeds for the Estate and resolve the Ardent cross collateralization issue. 

18. Under the Shoppes Entities’ operating agreements, equity from the 

proposed sale would flow to DHBC. Thus, pursuant to its Lien, and subject to the 

release of Ardent’s cross-collateralization lien on the Shoppes with the Box loan, 

Greeley may be entitled to receive at least $2.75 million, which, if Ardent’s cross 

collateralization is avoided or released, may leave more than $1.25 million in net 

proceeds. The Receiver intends to challenge Greeley’s right to collect an additional 

$1.375 million in interest because it violates Colorado’s usury statute and would 

unjustly enrich Greeley.  

19. Regardless of the net proceeds the Estate may receive from the proposed 

sale, absent a timely sale the Shoppes property will be lost to foreclosure and the 

Estate may receive nothing. In addition, approval of the Alberta PSA may promote a 

sale offer for the Box, which would result in proceeds being paid to the Estate. For 

these reasons, the Receiver believes the proposed Shoppes sale is in the best interest 

of the Estate. 

WHEREFORE, the Receiver asks the Court to grant this Motion, approve the 

proposed sale of the Shoppes Property in accordance with the terms of the Alberta 
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PSA, and authorize the Receiver to take any and all further actions necessary to 

consummate the sale. 

Dated: January 16, 2019. 

 

ALLEN VELLONE WOLF HELFRICH & FACTOR 

P.C. 

 

 

By: /s/ Michael T. Gilbert  

Patrick D. Vellone 

Michael T. Gilbert 

Rachel A. Sternlieb 

1600 Stout Street, Suite 1100 

Denver, Colorado 80202 

(303) 534-4499 

E-mail: pvellone@allen-vellone.com 

E-mail: mgilbert@allen-vellone.com 

E-mail: rsternlieb@allen-vellone.com 

 

ATTORNEYS FOR THE  RECEIVER 
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CERTIFICATE OF SERVICE  

 

I certify that on January 16, 2019, I served a true and correct copy of the 

foregoing RECEIVER’S MOTION FOR ORDER AUTHORIZING SALE OF 

HAPPY CANYON SHOPPES via CCE to the following: 

 

Robert W. Finke 

Sueanna P. Johnson 

Matthew J. Bouillon Mascareñas 

Ralph L. Carr Judicial Building 

1300 Broadway, 8th Floor 

Denver, Colorado 80203 

 

Counsel for Chris Myklebust, 

Securities Commissioner 

 

Jeffery A. Springer, Esq. 

Springer and Steinberg P.C. 

1600 Broadway, Suite 1200 

Denver, Colorado 80202 

 

Counsel for Defendants, Gary 

Dragul, GDA Real Estate Services, 

LLC and GDA Real Estate 

Management, LLC  

Charles H. Jacobs 

Lohf Shaiman Jacobs Hyman & Feiger PC 

950 S. Cherry Street, Suite 900 

Denver, Colorado 80246-2666 

 

Kenneth F. Rossman 

Lewis Roca Rothgerber Christie LLP 

1200 17th Street, Suite 3000 

Denver, Colorado 80202-5855 

 

A copy of the Motion will be sent out by electronic mail and/or U.S. Mail first-

class, postage-prepaid on all currently known creditors of the Receivership Estate to 

the addresses set forth on the service list maintained in the Receiver’s records. 

 

      By: /s/ Savanna B. Chavez    

      Allen Vellone Wolf Helfrich & Factor P.C. 
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COURT,DISTRICT COUNTY, COLORADODENVER

Court Address:
1437 Bannock Street, Rm 256, Denver, CO, 80202

Plaintiff(s) GERALD ROME SECURITIES COM FOR THE ST OF

v.

Defendant(s) GARY DRAGUL et al.

COURT USE ONLY

Case Number: 2018CV33011
Division: 424 Courtroom:

Order: (Proposed) Stipulated Order Appointing Receiver also filed on behalf of Defendants Gary Dragul
and GDA Real Estate Service, and GDA Real Estate Management LLC)

The motion/proposed order attached hereto: SO ORDERED.

Issue Date: 8/30/2018

MARTIN FOSTER EGELHOFF
District Court Judge

DATE FILED: August 30, 2018 8:27 AM 
CASE NUMBER: 2018CV33011
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DISTRICT COURT, DENVER COUNTY, 

COLORADO 

 

1437 Bannock Street 

Denver, CO 80202 

GERALD ROME, Securities Commissioner for 

the State of Colorado, 

 

Plaintiff, 

 

v.   

 

GARY DRAGUL, GDA REAL ESTATE 

SERVICES, LLC, and GDA REAL ESTATE 

MANAGEMENT, LLC 

 

Defendants.  COURT USE ONLY  

BY THE COURT 
Case No.:  2018 CV 33011 

 

Courtroom: 424 

 

STIPULATED ORDER APPOINTING RECEIVER 

  

 THIS MATTER having come before this Court on the Stipulated Motion to 

Appoint Receiver (the “Motion”)  filed by the Plaintiff Gerald Rome, Securities 

Commissioner for the State of Colorado and Defendants Gary Dragul (“Dragul”), 

GDA Real Estate Services, LLC (“GDARES”), and GDA Real Estate Management, 

Inc. (“GDAREM”), and the Court, being otherwise fully advised in the premises,  

 HEREBY FINDS: 

1. The Court has jurisdiction and venue is proper pursuant to C.R.C.P. 

98(a). 

2. Dragul is an individual and a resident of Colorado, and the manager of 

Atta
ch

men
t t

o O
rd

er 
- 2

01
8C

V33
01

1

Exhibit 1 to Receiver's Motion for Order Authorizing Sale of Happy Canyon Shoppes
Page 28 of 75



 
 

2 

GDARES and GDAREM, among other businesses. 

3. GDARES is a Colorado limited liability company with its principal 

place of business at 5690 DTC Blvd., Suite 515, Greenwood Village, Colorado 80111.   

4. GDAREM is a Colorado corporation with its principal place of business 

at 5690 DTC Blvd., Suite 515, Greenwood Village, Colorado 80111.   

5. The Parties have stipulated to the appointment of a Receiver without 

bond or other security for Dragul, GDARES, and GDAREM, as well as for their 

respective properties and assets, and interests and management rights in related 

affiliated and subsidiary businesses as set forth herein. 

6. The appointment of a receiver is reasonable and necessary for the 

protection of the assets and the rights of the parties in this case. Based on the 

standards set forth in C.R.C.P. 66 and case law thereunder, the Parties have 

stipulated that the Commissioner is entitled to entry of this Order. 

7. Nothing in this stipulated Order shall be deemed an admission by 

Dragul to any allegations or as a waiver of any defenses thereto or limit Dragul’s 

4th, 5th, or 6th Amendment rights or other Constitutional and statutory protections 

and privileges afforded to any criminal defendant, or prevent him from invoking 

such rights in his personal capacity.  Nothing in this Order operates as a waiver or 

an abrogation of the attorney-client privilege held by Dragul in his personal 

capacity.  

8. Harvey Sender of Sender & Smiley LLC, has been determined to be 

suitable to serve as Receiver for Dragul (as such term is defined below in this 
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Order), GDARES and GDAREM, as set forth in this Order.  Mr. Sender’s business 

address is 600 17th Street, Suite 2800, Denver, Colorado 80202. 

 IT IS THEREFORE ORDERED THAT: 

9. Harvey Sender (“the Receiver”) is hereby appointed as Receiver for 

Dragul (limited to the definition of the “Receivership Property” or “Receivership 

Estate” as defined herein), GDARES, GDAREM, and all of their assets, including, 

but not limited to, all real and personal property, including tangible and 

intangible assets, their interests in any subsidiaries or related companies, 

management and control rights, claims, and causes of action, wherever located, 

including without limitation the “LLC Entities” identified in the Commissioner’s 

Motion and Complaint for Injunctive and Other Relief, or assets (including those 

of Dragul) of any kind or of any nature whatsoever related in any manner, or 

directly or indirectly derived, from investor funds from the solicitation or sale of 

securities as described in the Complaint, or derived indirectly or indirectly from 

investor funds (the “Receivership Property,” and altogether this “Receivership 

Estate”).  Except that the personal residence of Dragul, located at 10 Cherry Vale 

Drive, Englewood, Colorado 80113, shall not be considered “Receivership 

Property” or part of the “Receivership Estate,” unless the Receiver determines 

that an improvement to or increase in equity in such residence is directly related 

to the proceeds from the sale of the securities or matters referenced in the 

Complaint, in which case the improvements or equity shall be considered 

“Receivership Property” or part of the “Receivership Estate.”  Consistent with 
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Colorado’s dissolution statutes and applicable law, and as set forth in greater 

detail below, the Receiver may, in the exercise of his reasonable judgment, 

investigate any claims and causes of action which may be pursued for the benefit 

of Dragul, GDARES, GDAREM, their creditors, members, and equity holders, and 

make recommendations to interested parties and this Court regarding the 

prosecution of any such claims and causes of action; establish a process for the 

assertion of claims against the Receivership Estate; make recommendations to 

this Court for the allowance and payment of such claims; and investigate and 

make recommendations to this Court for the ongoing operation, sale or 

distribution of any remaining Receivership Property, or the proceeds thereof, 

pursuant to the terms hereof. 

10. Dragul, GDARES, and GDAREM, and all persons in active 

participation them, including without limitation, their officers and directors, 

partners, managers, employees, agents, representatives, attorneys, accountants, 

banks, contractors, subcontractors, and all who claim under them (collectively, the 

“Representatives”), are hereby ordered to deliver immediately to the Receiver or 

his agents all of the Receivership Property and to fully cooperate with the 

Receiver including, but not limited to, providing the Receiver all reasonably 

requested documents, records, bank accounts, trust accounts, deposit accounts, 

savings accounts, money market accounts, and all other demand deposit 

accounts, inventory, supplies, contracts, accounts receivable, computer databases, 

sales and marketing materials; together with stock certificates or other indicia of 
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ownership of any subsidiaries or related companies, and any and all reasonably 

requested documents, records, bank accounts, trust accounts, deposit accounts, 

savings accounts, money market accounts, and all other demand deposit 

accounts, inventory, supplies, contracts, accounts receivable, computer databases, 

sales and marketing materials, related to the operation of any subsidiaries or 

related companies.  Dragul, GDARES, and GDAREM and their Representatives, 

when necessary or when requested (subject to Dragul’s Constitutional 

protections, including the Fifth Amendment), shall explain the operation, 

maintenance and management of the Receivership Property, including any 

subsidiaries or related entities or companies, to the Receiver or his agents, 

without compensation  therefor.  Any claims for nonpayment for services shall 

not be used as a defense to turning over Receivership Property.  All privileges in 

connection with professional representation of GDARES and GDAREM shall 

accrue to the sole benefit of the Receiver and the Receivership Estate and may 

only be waived by the Receiver, except that Dragul maintains all such privileges 

in his personal capacity.  The Receiver may request supplemental authority from 

this Court upon proper motion, if necessary, to obtain the cooperation of any 

Representatives or any other foregoing persons acting on behalf of or for Dragul, 

GDARES and GDAREM, to comply fully and completely with this Order. 

11. Any creditors of Dragul, GDARES or GDAREM that are in the 

possession of, or have taken any action to seize any books, records, or assets of 

the Receivership Estate (hereinafter called “Creditors”) and all persons in active 
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participation with such Creditors, including without limitation, such Creditors’ 

officers, managers, members, employees, agents, representatives, attorneys, 

accountants, banks, contractors, subcontractors, and all who claim under them 

(hereafter called “Creditors' Representatives”) are hereby ordered to deliver 

immediately to the Receiver all of the Receivership Property in such Creditors' or 

Creditors' Representatives' possession, and to fully cooperate with the Receiver in 

connection with such turnover. Any claims against Dragul, GDARES or 

GDAREM shall not be used as a defense to turning over as set forth in this 

paragraph. The Receiver may request supplemental authority from this Court 

upon proper motion, if necessary, to obtain the cooperation of Creditors or 

Creditors’ Representatives or any other foregoing persons acting on behalf of or 

for the Creditors to comply fully and completely with this Order. 

12. If the Receiver determines, after reasonable inquiry that a person or 

entity is in violation of the turnover provisions set forth in Paragraphs 9 and 10 

of this Order, the Receiver is instructed to give written notice thereof to the 

person or entity violating such provisions, with a copy of this Order attached, 

demanding turnover of such Receivership Property. If the person or entity in 

possession fails or refuses to turn over the Receivership Property after receiving 

notice, the Receiver shall file a Request for an Order to Show Cause with this 

Court. 

13. The Receiver shall have all the powers and authority usually held by 

equity receivers and reasonably necessary to accomplish the purposes stated 
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herein, including, but not limited to, the following powers which the Receiver may 

execute without further order of this Court, except as expressly provided herein: 

(a) To take from Dragul’s, GDARES’ and GDAREM’s 

Representatives, and all persons acting in participation with Dragul, GDARES and 

GDAREM, and from Creditors and Creditors’ Representatives, immediate 

possession and control of all of the assets of Dragul, GDARES and GDAREM, 

including the Receivership Property, to the exclusion of Dragul, GDARES and 

GDAREM, and their Representatives or all persons acting in participation with 

Dragul, GDARES and GDAREM, and Creditors and Creditors’ Representatives; 

(b) To exercise such control over all subsidiaries and related 

companies owned or managed by Dragul, GDARES and GDAREM, consistent with 

the governance documents or operating agreements applicable to the subsidiaries 

and related companies, including to exercise all rights of Dragul, GDARES and 

GDAREM to elect new officers, directors, or management of the subsidiaries and 

related companies, in their respective capacities and not as an assignee; 

(c) To take charge of the subject Receivership Property, regardless 

of where such property is located, including, but not limited to, bank accounts, 

cash, checks, drafts, notes, security deposits, bonds, books, records, contracts, 

claims, leases, files, furniture, certificates, licenses, fixtures and equipment, 

property located in any real property either owned or leased by Dragul, GDARES 

and GDAREM and any personal property located in storage facilities; 

(d) As appropriate, to take possession of offices of Dragul, GDARES 
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and GDAREM and to change any and all locks on such offices and to limit access to 

such offices to the Receiver and his agents, subject to any privileges maintained by 

Dragul in his personal capacity; 

(e) To collect in a timely fashion all accounts receivable and other 

obligations due to Dragul, GDARES and GDAREM, including, as necessary to 

negotiate and deposit checks made payable to them into accounts maintained by 

the Receiver and as necessary to review mail directed to Dragul, GDARES and 

GDAREM and their Representatives in order to collect incoming accounts 

receivable and other obligations due and owing to Dragul, GDARES and GDAREM; 

(f) To contract for and obtain such services as utilities, supplies, 

equipment and goods as is reasonably necessary to manage, preserve, and protect 

the Receivership Property as the Receiver may reasonably deem necessary; 

however, no contract shall extend beyond the termination of the Receivership 

without the permission of the Court; 

(g) To obtain, review and analyze Dragul, GDARES and GDAREM 

books and records relating to the Receivership Property, including without 

limitation accounting records, banking records, tax records, and any other books or 

documents necessary to perform the duties of the Receiver; 

(h) To pay, at the Receiver's discretion, any obligations incurred by 

Dragul, GDARES and GDAREM prior to the appointment of the Receiver that are 

deemed by the Receiver to be necessary or advisable for the preservation or 

protection of the Receivership Property; 
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(i) To borrow from third parties on such reasonable terms as may 

be acceptable to the Receiver, such funds that may be required for the fulfillment of 

the Receiver's obligations hereunder, and to meet the needs of the Receivership 

Estate in excess of the income from the Receivership Estate. The Receiver may issue 

Receiver's Certificates secured by all assets of the Receivership Estate, including, 

but not limited to, all claims on insurance policies, surety bonds, and similar assets 

of the Receivership Estate, in exchange for funds advanced during the term of this 

receivership, and such Receiver Certificates shall be a first and prior lien and 

preference claim upon the Receivership Property or a portion of it at the Receiver's 

election; 

(j) To open and maintain accounts at a financial institution insured 

by the federal government in the name of the Receiver and to deposit all sums 

received by the Receiver into such account and to make such withdrawals as are 

necessary to pay the reasonable costs and expenses incurred by the Receiver; 

(k) To exercise all rights of an owner incidental to the ownership of 

the Receivership Property; 

(l) To hire and pay general counsel, accounting, and other 

professionals as may be reasonably necessary to the proper discharge of the 

Receiver's duties, and to hire, pay and discharge the personnel necessary to fulfill 

the obligations of the Receiver hereunder, including the retention of companies 

affiliated with the Receiver, or other third parties to assist the Receiver in the 

performance of its duties hereunder, all within the Receiver's discretion; 
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(m) In the Receiver’s discretion as appropriate, to hire and pay 

employees with the necessary skills and experience to operate GDARES and 

GDAREM efficiently and with least amount of cost or expense, and to preserve 

the assets of GDARES and GDAREM and the Receivership Estate. 

(n) After consultation with the Commissioner and agreement on the 

amount and funding of a budget related thereto, to institute such legal actions as the 

Receiver deems reasonably necessary, including actions necessary to enforce this 

Order to protect the Receivership Property, and to prosecute causes of action of 

Dragul, GDARES and GDAREM against third parties in this or any other 

jurisdictions, including foreign countries; 

(o) After consultation with the Commissioner and agreement on the 

amount and funding of a budget related to anticipated out of pocket expenses related 

thereto, to retain special counsel, and other professionals as needed, on a 

contingency fee basis containing commercially reasonable terms, as determined by 

the Receiver in the exercise of his reasonable business judgment, to recover 

possession of the Receivership Property from any persons who may now or in the 

future be wrongfully possessing Receivership Property or any part thereof, including 

claims premised on fraudulent transfer or similar theories, in this or any other 

jurisdictions, including foreign countries; 

(p) To notify any and all insurers under insurance policies and 

issuers of surety bonds affecting the Receivership Property of the pendency of these 

proceedings, and that any proceeds paid under any such insurance policy or surety 
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bond shall be paid to the Receiver to be administered for the benefit of all creditors of 

Dragul, GDARES and GDAREM; 

(q) To pay, at the Receiver's discretion, any obligations incurred by 

Dragul, GDARES and GDAREM prior to the appointment of the Receiver that are 

deemed by the Receiver to be necessary or advisable for the preservation or 

protection of the Receivership Property; 

(r) To notify and make demands on any insurers under insurance 

policies and issuers of any such policies or surety bonds affecting Receivership 

Property for the turnover and payment of proceeds to the Receiver for the benefit of 

Creditors, and as necessary, and after consultation with Plaintiffs and agreement 

on the amount and funding of a budget related thereto, commence litigation 

against such insurers and/or sureties in order to recover the proceeds of such 

insurance policies and surety bonds for the benefit of Dragul, GDARES and 

GDAREM and their creditors; and further provided that, in connection with any 

such claims or causes of action, the Receiver shall not be deemed to be asserting 

claims of Dragul, GDARES and GDAREM pursuant to any "insured vs. insured" 

exclusions that may be set forth in such insurance policies or surety bonds, but 

rather shall, in accordance with subparagraph (p) below, be deemed to be 

prosecuting claims of creditors of Dragul, GDARES and GDAREM in connection 

therewith; 

(s) To prosecute claims and causes of actions held by Creditors of 

Dragul, GDARES and GDAREM, and any subsidiary entities for the benefit of 
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Creditors, in order to assure the equal treatment of all similarly situated Creditors; 

(t) In the Receiver’s discretion as appropriate, to consider the 

potential sale of assets of Dragul, GARDES, and GARDEM to a third-party or to 

sell or otherwise dispose of any personal property of the Receivership Estate, 

provided that Court approval shall not be required of any sale or disposition of any 

property being sold for a sales price of less than $10,000; 

(u) To establish a procedure for the assertion of claims against 

Dragul, GDARES and GDAREM or the Receivership Property, for the resolution of 

any disputes regarding such claims, and for the distribution of the proceeds of the 

Receivership Property; 

(v) To issue subpoenas, institute, prosecute, defend, compromise, or 

adjust such actions or proceedings in state or federal courts now pending and 

hereafter instituted, as may in his discretion be advisable or proper for the 

protection, preservation and maintenance of the Receivership Assets or proceeds 

therefrom; 

(w) To do such other and further lawful acts as the Receiver 

reasonably deems necessary for the effective recovery of the Receivership Property, 

and to perform such other functions and duties as may from time to time be 

required and authorized by this Court, by the laws of the State of Colorado, or the 

laws of the United States; and 

(x) To do any and all acts necessary, convenient or incidental to the 

foregoing provisions of this Order and this equity receivership. 
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14. The Receiver is further directed to review the books and records of 

Dragul, GDARES and GDAREM, to account for receipts and disbursements of their 

funds, and to provide a report and accounting of their operations, for a period of 

time determined by the Receiver to be reasonable under the circumstances, to this 

Court and to the Commissioner, and any parties that have filed an entry of 

appearance herein. An initial report shall be filed with the Court within ninety (90) 

days of entry of this Order. In such report, the Receiver shall identify any claims 

and causes of action of Dragul, GDARES and GDAREM, identified as of the date of 

such report, including under insurance policies, on surety bonds, against any of 

their representatives or third parties, or arising under the Uniform Fraudulent 

Transfer Act, or any similar statute; and the Receiver's recommendations related 

thereto. The Receiver shall be authorized to act on his recommendations upon 

agreement with the Commissioner regarding budgets related to the prosecution 

thereof, and funding of such litigation, as set forth in this Order. 

15. To the extent they have not already done so, Dragul, GDARES and 

GDAREM and their representatives, Creditors, and Creditors' Representatives, 

and their agents, are ordered to deliver over immediately to the Receiver, or his 

agents, all Receivership Property, including, but not limited to, unpaid bills, bank 

accounts, cash, checks, drafts, notes, security deposits, books, records, contracts, 

claims, leases, deeds, files, furniture, certificates, licenses, fixtures, escrow, sales 

contracts, equipment, and stock certificates or other evidence of ownership related 

to the Subsidiaries, relating to the Receivership Property and shall continue to 
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deliver immediately to the Receiver any such property received at any time in the 

future. 

16. Any parties holding claims against Dragul, GDARES and GDAREM or 

the Receivership Estate shall not be entitled to participate as creditors in the 

distribution of recoveries from the Receiver's administration of the Receivership 

Estate and collection and liquidation of the assets thereof, unless such parties: (I) 

agree not to file or prosecute independent claims such parties may have (a) on 

insurance policies and surety bonds issued in connection with Dragul, GDARES and 

GDAREM operations, or (b) against Dragul, GDARES and GDAREM or any of their 

Representatives, and (II) promptly dismiss any lawsuits currently pending in 

connection therewith. 

17. If necessary, the Receiver may request of this Court letters rogatory or 

commissions or supplemental orders as necessary to require out-of-state directors, 

officers, employees, agents, representatives, managers, attorneys, accountants, 

banks, contractors, or any other person acting in t participation with Dragul, 

GDARES and GDAREM and their Representatives, through the appropriate court 

of appropriate jurisdiction, to comply with any of the Orders of this Court. 

18. The Receiver shall be compensated for his services at the rate of $400 

per hour, together with reimbursement for all reasonable costs and expenses 

incurred in connection with his duties, which compensation and reimbursement 

shall be paid from the assets of the Receivership Estate, proceeds of the disposition 

of Receivership Property, or the proceeds of loans secured by the Receiver. 
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19. Except as may be expressly authorized by the Court, Dragul, GDARES 

and GDAREM and all persons in active participation them, including without 

limitation, their officers and directors, partners, managers, employees, agents, 

representatives, attorneys, accountants, banks, contractors, subcontractors, and all 

who claim under them, are enjoined from: 

(a) Collecting any revenues from the Receivership Property, or 

withdrawing funds from any bank or other depository account relating to the 

Receivership Property;  

(b) Binding, or purporting to bind, Dragul, GDARES and 

GDAREM or the Receivership Estate, to any contract or other obligation; 

(c) Holding themselves out as, or acting or attempting to take 

any and all actions of any kind or nature as Representatives of Dragul, GDARES 

and GDAREM, or subsidiary entities they own or control, or in any other 

purported capacity, except with the permission of the Receiver or by further 

order of this Court; and 

(d) Otherwise interfering with the operation of the Receivership 

Property, or the Receiver's discharge of his duties hereunder. 

20. Upon receipt of a copy of this Order, or upon actual knowledge of the 

entry of this Order, any other person or business entity shall also be bound by this 

Order. 

21. Should the Receiver determine that tax returns were not filed for 

periods prior to the entry of this Order for which tax returns were required of 
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Dragul, GDARES and GDAREM, as funds are available in the Receivership Estate, 

the Receiver shall use reasonable efforts to have prepared and filed tax returns for 

any missing periods prior to the entry of this Order. To the extent it is determined 

that any outstanding tax obligations are due to the Internal Revenue Service, the 

Colorado Department of Revenue, or any other taxing authorities for any period of 

time prior to the entry of this Order, such taxes shall be paid, as funds are available 

in the Receivership Estate. The Receiver shall not be considered a responsible 

person, or otherwise have any personal liability, for any unpaid tax obligations of 

Dragul, GDARES and GDAREM (including for any trust fund taxes, such as payroll 

or sales tax) withheld but not paid to the proper taxing authority for any period prior 

to the entry of this Order. The Receiver shall file tax returns for periods 

commencing on the date of the entry of this Order through completion of the 

dissolution of Dragul, GDARES and GDAREM and discharge of the Receiver, as 

required by applicable federal, state, or local law. 

22. The Receiver is directed and empowered to apply revenues, incomes 

and sales proceeds collected by the Receiver: 

(a) First, to payment of costs and expenses of the Receivership 

Estate, and including the costs and expenses of preserving and liquidating the 

Receivership Property, taxes incurred from the appointment of the Receiver 

through the conclusion of the Receivership Proceeding and discharge of the 

Receiver, and to compensation due the Receiver and any employees, consultants, 

or professionals retained by the Receiver or employed by the Receiver to operate 
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GDARES or GDAREM; 

(b) Second, to the payment of any outstanding Receiver's 

Certificates; 

(c) Third, to creditors holding obligations secured by the 

Receivership Property, in the order of their priority of record; 

(d) Fourth, to the payment of any unsecured tax obligations 

determined to be due for periods prior to the entry of this Order, pursuant to the 

tax filing obligations imposed on the Receiver; 

(e) Fifth, to the payment of unsecured creditors determined to 

hold legitimate claims against Dragul, GDARES and GDAREM pursuant to the 

claims administration procedure adopted by the Receiver, in their legal order of 

priority; and 

(f) Sixth, to the preferred and common partners, members, or 

other equity interest holders of Dragul, GDARES and GDAREM, as their rights 

are defined in their governing documents, with the exception of any rights or 

interests held or owned by or for the benefit of Dragul, GDARES or GDAREM, or 

any insiders or related parties, with all such rights or interests to be determined 

by the Court. 

23. The debts or liabilities incurred by the Receiver in the course of his 

operation and management of the Receivership Property, whether in the Receiver's 

name or in the name of the Receivership Property, shall be the debts and 
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obligations of the Receivership Estate only, and not of the Receiver in a personal 

capacity. 

24. The Receiver shall enjoy and have the judicial immunity usually 

applicable to receivers in law and equity. All who are acting, or have acted, on 

behalf of the Receiver at the request of the Receiver are protected and privileged 

with the same judicial immunity as the Receiver has under this Order. 

25. Nothing herein contained shall be construed as interfering with or 

invalidating any lawful lien or claim by any person or entity. 

26. It is further Ordered that all actions in equity or at law against the 

Receiver, Dragul, GDARES and GDAREM, or the Receivership Estate are hereby 

enjoined (and any actions already pending are hereby stayed), pending further 

action by this Court. The Receiver is instructed to file a request for an Order to 

Show Cause if any business, entity, or person commences or continues the 

prosecution of any action in any other court seeking relief in equity or at law 

against the Receiver, Dragul, GDARES and GDAREM or the Receivership Estate 

without first seeking relief from this stay of proceedings. 

27. The Receiver shall continue in possession of the Receivership Property 

until the completion of the disposition of this litigation which may anticipate the 

wind-up of the affairs of Dragul, GDARES and GDAREM. 

28.  Dragul, GDARES and GDAREM, and their Representatives, or 

anyone else in possession of records related to the Receivership Property, shall 

respond in a timely fashion to requests and inquiries from the Receiver concerning 
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such records, record keeping protocols, filing systems, information sources, 

algorithms and processes used to store, compile, organize, or manipulate data, and 

similar matters. With respect to any information or records stored in computer-

readable for or located on computers Dragul, GDARES and GDAREM, and their 

Representatives, the person in possession of such information or records shall 

provide the Receiver full access to all media on which such records are located and 

all computers and the necessary application, system, and other software necessary 

to review, understand, print, and otherwise deal with such computerized records 

and all passwords and security codes necessary to access such computerized records, 

regardless of whether such records are separate or commingled with other 

information, except that information subject to the attorney-client privilege held by 

Dragul in his personal capacity shall remain privileged.  Any such claimed 

privileged information, or information that may reasonably be considered to be 

privileged information, obtained by Receiver or commingled with other information 

shall be disgorged by the Receiver and notice given to Dragul regarding the 

privileged information and its disposition by the Receiver.  In the event that the 

Receiver questions or disputes that any such information is privileged, the dispute 

shall be submitted to the Court, together with the disputed information for in 

camera review. 

29. The Receiver may at any time, on proper and sufficient notice to all 

parties who have appeared in this action, apply to this Court for further 
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instructions whenever such instructions shall be deemed to be necessary to enable 

the Receiver to perform the duties of his office properly.   

30. Notwithstanding anything to the contrary contained in this Order, the 

Receiver shall not take any action with regard to ownership, operation, control, 

storage, generation, or disposal of (a) any substance deemed a "hazardous substance", 

"pollutant," "contaminant", or similar substance under the Comprehensive 

Environmental Response, Compensation and Liability Act of 1980, as amended, 42 

U.S.C. §§ 9601-9675, the Conservation and Recovery Act of 1976, the Solid Waste 

Amendments of 1984, the Superfund Amendments and Reauthorization Act of 1986, 

and any other amendments; or (b) any other chemical, toxin, pollutant or substance 

defined as hazardous or dangerous to human health under any other federal, state 

or local law, regulation, rule or ordinance, including, without limitation thereto, 

petroleum, crude oil, or any fraction thereof (all collectively referred to herein as 

"Hazardous Substances"), without first applying for an obtaining an Order of this 

Court specifically setting forth the action or actions proposed to be taken and to be 

taken by the Receiver. Without first applying for and obtaining such an Order of 

this Court, the Receiver shall have no ownership, control, authority or power 

(neither shall receiver have any obligation to exercise ownership, control, authorize 

or power) over the operation, storage, generation or disposal of any Hazardous 

Substance. All decisions relating to the ownership, operation, control, storage, 

generation and disposal of any Hazardous Substances shall be resolved by this 

Court. 
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31. The Receiver shall take appropriate action as necessary with respect to 

the January 20, 2015 “CDPHE Stipulation and Order," as defined and with 

background provided in the Motion Appointing Receiver. 

32. Pursuant to C.R.C.P. 66(d)(3), the Receiver shall provide written notice 

of this action and entry of this Order to any persons in possession of Receivership 

Property or otherwise affected by this Order, including all known Creditors of 

Dragul, GDARES and GDAREM, subsidiaries and any their respective 

Representatives. 

33. After the initial report required pursuant to this Order, the Receiver 

shall make periodic reports of the condition of the Receivership Estate on intervals 

to be agreed to by the Receiver and the Commissioner as is reasonably necessary to 

provide timely reporting of the operations of the Receivership Estate to all 

interested parties, without imposing undue burden and expense on the Receivership 

Estate. The Receiver shall not be required to, but as reasonably necessary, may 

follow generally accepted accounting principles or use auditors or accountants in the 

preparation of his reports to the Court. 

34. Court approval of any motion filed by the Receiver shall be given as a 

matter of course, unless any party objects to the request for Court approval within 

ten (10) days after service by the Receiver or written notice of such request. Service 

of motions by facsimile and electronic transmission is acceptable. 

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this 

action for all purposes. The Receiver is hereby authorized, empowered and 
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directed to apply to this Court, with notice to the Commissioner for issuance of 

such other Orders as may be necessary and appropriate in order to carry out the 

mandate of this Court. 

IT IS FURTHER ORDERED that this Order shall be effective immediately 

and will remain in effect until terminated or modified by further Order of this 

Court. 

 DATED this ______ day of August, 2018. 

 

 

      BY THE COURT: 

 

 

 

             

      MARTIN F. EGELHOFF 

Denver District Court Judge 
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DISTRICT COURT, DENVER COUNTY, STATE 

OF COLORADO 

Denver District Court 

1437 Bannock St. 

Denver, CO 80202 

 

▲COURT USE ONLY▲ 

 

Plaintiff:  Chris Mykelbust, Securities 

Commissioner for the State of Colorado 

 

v. 

 

Defendant:  Gary Dragul, GDA Real Estate 

Services, LLC, and GDA Real Estate 

Management, LLC 

 

Attorneys for Receiver: 

Patrick D. Vellone, #15284 

Michael T. Gilbert, #15009 

Rachel A. Sternlieb, #51404 
ALLEN VELLONE WOLF HELFRICH & FACTOR 

P.C. 

1600 Stout St., Suite 1100 

Denver, Colorado 80202 

Phone Number:   (303) 534-4499 

E-mail: pvellone@allen-vellone.com 

E-mail: mgilbert@allen-vellone.com 

E-mail: rsternlieb@allen-vellone.com  

 

 

Case Number:  2018CV33011 

 

Division/Courtroom:  424 

 

ORDER GRANTING RECEIVER’S MOTION FOR ORDER AUTHORIZING 

SALE OF HAPPY CANYON SHOPPES 

 

 

THIS MATTER is before the Court on the Receiver’s Motion for Order 

Authorizing Sale of Happy Canyon Shoppes Motion (the “Motion”) filed by Harvey 

Sender, the duly appointed Receiver in this case (the “Receiver”). The Court has 

reviewed the Motion and the file and is otherwise advised.  



2 

THE COURT HEREBY FINDS THAT: On August 30, 2018, the Court entered 

a Stipulated Order Appointing Receiver (the “Receivership Order”) appointing 

Harvey Sender of Sender & Smiley, LLC as receiver for Dragul, GDA Real Estate 

Services, LLC, GDA Real Estate Management, LLC, and related entities, their 

respective properties and assets, and interests and management rights in related 

affiliated and subsidiary businesses (the “Receivership Estate” or the “Estate”). The 

Happy Canyon Shoppes (the “Property”) as defined in the Motion is currently titled 

in the name of HC Shoppes 18 A, LLC and HC Shoppes 18 B, LLC, both Delaware 

limited liability companies (the “Shoppes Entities”). The sole member of the Shoppes 

LLC is DBHC Holdings, LLC (“DBHC”), another Delaware limited liability company 

whose sole member is Gary J. Dragul. The Shoppes is managed by GDA Real Estate 

Management, Inc., whose president and sole-owner is Gary J. Dragul. The Shoppes 

is therefore property of the Estate the Receiver is authorized to sell under the 

Receivership Order. 

THE COURT FURTHER FINDS THAT sale of the Property is in the best 

interest of the Estate and its creditors, and accordingly the  

COURT HEREBY ORDERS that the Motion is GRANTED. Harvey Sender, as 

Receiver for HC Shoppes 18 A, LLC, a Delaware limited liability company and HC 

Shoppes 18 B, LLC, a Delaware limited liability company, pursuant to the 

Receivership Order, is hereby authorized to sell the Property to the Purchaser under 

the Alberta PSA (as defined in the Motion) on the terms and conditions set forth in 

the Motion and its Exhibit, and to take any and all further actions necessary to 

consummate the sale including, but not limited to, executing the deed conveying title 

and taking all actions necessary to remove all monetary liens and encumbrances from 

the Property pursuant to the Motion. With respect to the Property, this Order 

supersedes any restriction, limitation, or injunction imposed by this Court’s August 

15, 2018, Temporary Restraining Order, Order Freezing Assets, Order of Non-

Destruction of Records. 

 Dated: _____________________, 2019. 

       BY THE COURT: 

        

       _________________________________ 

Hon. District Court Judge 
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