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RECEIVER’S REPLY IN SUPPORT OF HICKORY CORNERS 

SALE MOTION AND IN RESPONSE TO HAGSHAMA’S OBJECTION 

 
Harvey Sender, the duly-appointed receiver (“Receiver”) for Gary Dragul (“Dragul”), 

GDA Real Estate Services, LLC, GDA Real Estate Management, LLC, and related entities 

(collectively, “Dragul and the GDA Entities”), submits this reply in support of his Motion for 

Order Authorizing Sale of Hickory Corners (“Sale Motion,” filed Feb. 8, 2019), and in response 

to Hagshama’s Objection to the Sale Motion (“Hag. Obj.,” filed Feb. 19, 2019). 

I. The Court should set Hagshama Objection’s for a forthwith hearing.  

The Receiver asks the Court to approve the sale of the Hickory Corners Property to Nova 

Capital Partners, LLC for $13.6 million. Hickory Corners is a retail shopping center in North 
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Carolina encumbered by two mortgages totaling about $10.1 million, both of which are in default. 

A foreclosure sale on the Hickory Corners Box portion of the property has been authorized by a 

North Carolina court to occur after April 9th. The proposed sale to Nova will stop the pending 

foreclosure and generate approximately $2.8 million for the Estate.  

Hagshama paid $4.2 million for 65% of the equity in the entities that own the Hickory 

Corners Property. It also owns a majority interest in seven other Estate properties located in the 

United States.1 On February 21, 2019, the Receiver filed additional sale motions seeking approval 

to sell two other Hagshama Project properties – Cassinelli and Clearwater. The Receiver continues 

to market the remaining Hagshama Project properties. Hagshama has informed the Receiver it 

intends to object to the sale of any of those properties for the same reasons it objects here.2 

Resolving the present issues will therefore be a bellwether. The Receiver asks the Court to set the 

Sale Motion for a forthwith hearing and approve the proposed sale, which will allow the Receiver 

to proceed to market and sell the remaining Hagshama properties without further delay, expense, 

or interference, and to prevent the Estate from losing the properties to foreclosure. 

II. The Court should approve the proposed sale. 

Hagshama objects to the Hickory Corners sale arguing: (1) the Receiver lacks authority 

under the governing documents to sell it; (2) the Property is not part of the Estate; and (3) the sale 

                                            
1  The Hagshama Projects other than Hickory Corners include: (1) Cassinelli Square (Cincinnati, 

OH), (2) Clearwater Collection (Clearwater, FL), (3) Delta Marketplace (Lansing, MI), (4) DU 
Student Housing (Denver, CO), (5) Happy Canyon Marketplace (Denver, CO), (6) Prospect 
Square (Cincinnati, OH), and (7) Windsor Square (Knoxville, TN). The Receiver’s February 
14th Motion for Order Authorizing the Sale of Estate’s Interest in Hagshama Projects (the 
“Odyssey Sale Mtn.”) describes the projects and Hagshama’s interest in them.  

2  Indeed, on March 1, 2019, Hagshama objected to both the Cassinelli and Clearwater sale motions 
making the same arguments it makes here. 
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price is too low, which will cause Hagshama to lose some of its investment. Hagshama fails to 

address or acknowledge the economic realities facing the Estate, which are discussed in Section 

A, below. Sections B through D discuss Hagshama’s separate arguments in reverse order. 

A. Hagshama disregards the economic realities facing the Estate; absent the proposed 

sale, the Property will be lost to foreclosure and investors left with nothing. 

As set forth in the Sale Motion, there are two separate Hickory Corners parcels, the Shops 

and the Box. The $9.3 million Rialto loan on the Shops has been in default since April 2018 – four 

months before the Receiver was appointed. Rialto has swept all rents since then. Under the 

proposed sale, the Buyer will assume the Rialto loan and avoid an exit fee/prepayment penalty of 

$1,667,413.60, an expense the Estate would otherwise bear.  

The $1.1 million first mortgage on the Box has matured, and a forbearance agreement that 

Dragul negotiated was in default before the Receiver was appointed. The lender (Dynasty, LLC) 

has obtained a foreclosure order in North Carolina authorizing foreclosure of the Box after 

April 9, 2019. See Exhibit 1. When the Receiver was appointed, the Box was approximately 50% 

leased (as is the case today), and its only tenant (the Guitar Center) was owed over $800,000 for 

tenant improvements due to pre-Receivership lease defaults. The Guitar Center has withheld rent 

since August 2018 to offset the amount it claims to be owed.  

The Box is further encumbered by a $500,000 junior lien that is also in default, and a 

mechanics’ lien for $586,054.67.3 The Estate lacks sufficient funds to pay critical expenses for the 

Property (e.g., insurance and utilities), let alone service the debt, satisfy liens, or reimburse tenant 

                                            
3  See National Commercial Builders, Inc.’s Objection to Receiver’s Motion for Order Authorizing 

Sale of Hickory Corners (“NCB Objection;” filed March 4, 2019). The Receiver believes NCB’s 
lien claim is overstated by approximately $150,000, and that it is invalid because it was recorded 
in violation of the stay imposed by the Court’s Receivership Order. 
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improvement expenses. Absent a sale, the Property will be lost to foreclosure and Hagshama and 

the other defrauded investors will lose their entire investments. A sale of the Property is the only 

feasible solution to obtain value and provide some return to investors.  

B. The proposed sale is the best offer the Estate has received for the Property. 

Hagshama objects the Property is being sold hastily “at an artificially low price because of 

the circumstances,” which may cause it to lose some of its equity investment. See Hag. Obj. at 1. 

Hagshama fails to appreciate the Property is in receivership, its mortgages are in default, and 

foreclosure is imminent.  

Despite having been afforded ample opportunity to do so, Hagshama has not produced a 

buyer willing to purchase the Property for any amount, let alone for more than the $13.6 million 

on the table. Nowhere in its Objection does Hagshama state what it believes the fair market value 

of the Property is today, or what it believes a fair and acceptable sale price would be. The 

Receiver’s nationally-recognized commercial brokers marketed the Property and negotiated the 

best terms possible. If Hagshama believes the Property is underpriced, it should tender a better 

offer, or purchase the Property itself. It has done neither. Hagshama is responsible for the 

investments of approximately 32,000 individual investors, is involved in roughly 3,000 projects 

across the world, and has over $5 billion under management. See Hag. Obj. at 1-2. If the Property 

is in fact worth more than $13.6 million, Hagshama should solicit investors to buy it.  

1. The Estate cannot afford to hold and develop the Property for sale at a later date. 

It is abundantly clear Hagshama does not want to step up and buy the Property. Instead, it 

wants to block any proposed sale by the Receiver of any of its Project properties, including 

Hickory Corners, until: (a) the loans on the properties can be paid current or renegotiated by the 
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Receiver; (b) the outstanding liens and tenant improvement obligations are paid; and (c) the 

properties are fully-leased. While this might allow Hagshama to realize the full economic potential 

of Hickory Corners (and its other investment properties), and presumably obtain the 22% internal 

rate of return (“IRR”) it projected for Hickory Corners, the Estate lacks the funds to do any of this.  

Significantly, Hagshama has not offered to contribute one cent to pay the necessary 

operating expenses, cure the loan defaults, or stabilize the Property (or any of its seven other 

Project properties). It has done nothing to stave off the pending foreclosure. It has not offered to 

reimburse the Estate for the substantial fees and expenses the Estate has incurred attempting to 

preserve the Property over the last six months, which include hiring North Carolina counsel to 

address the pending foreclosure action there. This notwithstanding that the tenancy-in-common 

(“TIC”) agreement Hagshama relies on requires it to pay its pro rata share of the costs, expenses, 

taxes, insurance premiums, and debt service for the Property. See Hag. Obj., Ex. A, Art. 2.1.4  

Hagshama has instead offered exactly nothing, leaving the Receiver to pay the essential Property 

expenses which the Estate now lacks funds to do. Hagshama has not complied with its obligations 

under the very agreements it relies on in arguing the Receiver lacks authority to sell the Property.  

2. Denying the Sale Motion will leave nothing for investors.  

Even more troubling, since at least October 2018, Hagshama has repeatedly threatened the 

Receiver with litigation if he attempts to sell the Hagshama Project properties to third-party buyers. 

As an alternative, Hagshama has agreed to and supported at least three proposed transactions in 

which a third-party would purchase the Estate’s interest in the eight Hagshama Projects, solicit 

                                            
4  The TIC Agreement for the Shops is attached as Exhibit A to Hagshama’s Objection. The TIC 

Agreement for the Box is, in all material respects, identical. They are jointly referred to as the 
“TIC Agreements.” 
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individual investors to stay in the deals, cure the loan defaults, and, once stabilized, managed, and 

leased – sell the underlying properties. Only one of these prospective third-party buyers, Odyssey 

Acquisition, LLC (“Odyssey”), was actually willing to sign an agreement with the Receiver. See 

Odyssey Sale Mtn. After the Receiver obtained Court approval for that transaction, Odyssey 

almost immediately terminated the agreement, as had the two other prospective buyers that 

previously stood in its shoes.5 

Hagshama also complains that it (and its individual investors) will lose more than half of 

its investment if the proposed sale is approved “on a property that had no problems until the 

appointment of the Receiver.” Hag. Obj. at 3. Hagshama either disregards or is uninformed of the 

facts. As discussed, before the Receiver was appointed, the first and second mortgages on the 

Property were either in default or had matured, the Guitar Center was owed more than $800,000, 

a mechanics’ lien claimant was owed $585,000, and the Box was only half occupied. As of August 

16, 2018 – 14-days before the Receiver was appointed – the Hickory Corners bank accounts held 

a mere $85.70, collectively. Contrary to Hagshama’s unsubstantiated statement, the Property was 

riddled with “problems” long before August 2018, problems decidedly not of the Receiver’s 

making. Indeed, the Receiver’s accountants have discovered material discrepancies in the 

compiled financial statements GDA provided to Hagshama, including the failure to report the $1.1 

million loan from Dynasty that is now being foreclosed. 

                                            
5  All three of the prospective buyers of the Estate’s interest in the Hagshama Projects withdrew 

soon after each beginning due diligence. The Receiver understands they couldn’t obtain accurate 
information reflecting the identities and membership interests of investors, the amount of 
investor contributions, the debt encumbering the assets, and other essential information 
regarding the Projects. Another buyer also proposed to acquire the Estate’s interests in the 
Hagshama Projects and other Estate assets, but it too withdrew during due diligence. 
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Hagshama is correct in one respect – it (and its investors) may lose some of its Hickory 

Corners investment. This is however Dragul’s doing, not the Receiver’s. If the Court allows 

Hagshama to thwart the sale, Hagshama and the other individual investors in the Property are in 

jeopardy of losing their entire investments. Hagshama’s investors are no different than other 

investors solicited by Dragul who will also lose some percentage of their investments. The only 

difference is that Hagshama invested more. That, without more, does not justify this Court’s denial 

of the proposed sale to Nova, which will bring real money into the Estate. See S.E.C. v. Quan, 

2015 WL 8328050, at *6 (D. Minn. Dec. 8, 2015), aff’d, 870 F.3d 754 (8th Cir. 2017) (“there is 

no hard and fast rule that investors should be treated differently based on the risk level of their 

investment.”). Something is better than nothing, which is what the Estate may net if the Sale 

Motion is denied and the Property foreclosed.  

3. Hagshama has already recovered over 16% of its Hickory Corners investment.  

This Court should not permit Hagshama, who is no more a victim of Dragul’s fraud than 

any other individual investor, to defeat or undermine the Receiver’s obligation to maximize the 

value of Estate assets and liquidate them to benefit all creditors. This is especially true considering 

Hagshama has been treated more favorably than other investors. For example, when Hickory 

Corners was purchased on January 27, 2017, Hagshama received syndication fees of $211,044. 

See Exhibits 2, 3. It is unclear whether these fees were disclosed to the eight other individual 

Hickory Corners investors.6  

                                            
6  The Receiver is working to determine who actually invested in the Hagshama Projects and 

reconcile their ownership interests. The Receiver has not been able to obtain a comprehensive, 
accurate list of members for the Projects or the amounts they contributed. In some cases, the 
ownership interests listed in Dragul’s records do not match the percentages shown in the tax 
returns. In one Hagshama Project (Clearwater) it appears Dragul oversold or gifted 190% of the 
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Hagshama also received $488,836 in Hickory Corners’ distributions for 2017 and 2018. 

It is unclear what, if any payments were made to other investors. Hagshama has already recovered 

16.75% of the principal it invested in Hickory Corners through its syndication fees and preferred 

distributions. The Receiver is still conducting his forensic analysis, but other investors likely 

received far less, if anything. Hagshama should not be allowed to prevent the Receiver’s attempt 

to return something to investors in the blind hope (without corresponding financial commitment) 

that it might, in the future, recover its projected 22% IRR.  

C. Hickory Corners is property of the Receivership Estate.  

Hagshama next argues, incorrectly, that the Hickory Corners Property is not part of the 

Receivership Estate. The Estate includes:  

Dragul […], GDARES, GDAREM, and all of their assets, including, 
but not limited to, all real […] property, including tangible and 
intangible assets, their interests in any subsidiaries or related 
companies, management and control rights […] wherever located, 
including without limitation the “LLC Entities” identified in the 
Commissioner’s Motion and Complaint for Injunctive and Other 
Relief, or assets (including those of Dragul) of any kind or of any 
nature whatsoever related in any manner, or directly or indirectly 
derived from investor funds from the solicitation or sale of securities 
described in the Complaint, or derived directly or indirectly from 
investor funds . . . .  

Rcvrshp. O. at 3, ¶ 9. 

The Hickory Corners Shops and Box are each owned by two SPEs as tenants-in-common 

(Hickory Corners Shops A and B, and Hickory Corners Box A and B). The Hagshama entities (the 

“A” entities) each own 64.59% of the Property, the other non-Hagshama investors in the “B” 

                                            
membership interests. And in other cases, it appears Dragul may have simply gifted membership 
interests to himself and others. 
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entities own the remaining 35.41%. Hagshama does not acknowledge that Dragul fraudulently 

solicited all of the Hickory Corners investors, both in the A and B entities. Because Hickory 

Corners was directly funded with Dragul-solicited investor funds (including Hagshama), it is part 

of the Estate. 

Moreover, the Property (both the Shops and Box) – including the “A Entities” – is managed 

by Hickory Management, LLC (the “Manager”), a wholly-owned Dragul entity. Hagshama 

acknowledges Hickory Management, LLC is part of the Estate. Hagshama has taken no action to 

remove the Manager. The Property and its management rights are part of the Estate. See S.E.C. v. 

Capital Consultants, LLC, 397 F.3d 733, 749 (9th Cir. 2005) (real property managed by entity 

over which equity receiver was appointed was held to be part of the receivership estate). 

D. The Court and the Receiver are vested with broad discretion concerning the 

administration and disposition of the Estate.  

Rule 66 of the Colorado Rules of Civil Procedure and its federal counterpart governing 

equity receiverships do not instruct receivers how to specifically administer or manage a 

receivership estate. Rather, it advises receivers to adhere to traditional equity practices, or, where 

they exist, local rules for administrative matters such as disposition and distribution of assets. 

S.E.C. v. Vescor Capital Corp., 599 F.3d 1189, 1194 (10th Cir. 2010). Case law addressing the 

administration of equity receiverships is sparse and typically limited to a case’s particular facts. 

F.D.I.C. v. Bernstein, 786 F. Supp. 170, 177 (E.D.N.Y. 1992) (citing S.E.C. v. Hardy, 803 F.2d 

1034 (9th Cir. 1986)). Notwithstanding the absence of generally applicable case law directly on 

point, the common thread of the cases is that the Court has extremely broad discretion to determine 

the appropriate actions of a Receiver in an equity receivership. Id. (citing Hardy, 803 F.2d at 1037 

(citations omitted)). This Court’s broad powers in its supervisory role stem from the inherent 
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powers granted courts of equity to fashion relief, combined with “the fact that most receiverships 

involve multiple parties and complex transactions,” as is true here. Hardy, 803 F.2d at 1037; see 

also Vescor Cap., 599 F.3d at 1194. The receiver in an equitable receivership likewise has broad 

power to administer the estate in a manner consistent with the best interests of the creditors. 

1. The Receivership Order explicitly authorizes the proposed Hickory Corners sale.  

Hagshama argues that each of its Project properties must stand alone and remain governed 

by the organizational documents applicable to each LLC. This argument rests on a singular 

provision of the Receivership Order that allows the Receiver to exercise control over all companies 

owned or managed by Dragul “consistent with the governance documents” or operating 

agreements applicable to each. Rcvrshp. O. at 8, ¶ 13(b). But, the Receiver is seeking to sell the 

Property, not manage it. Other provisions in the Receivership Order expressly allow him to do so 

and govern how sale proceeds are to be distributed. Id. at 12, ¶ 13(t) & at 16, ¶ 22. 

In creating this equity receivership, this Court’s focus, like all others, was “to safeguard 

the assets, administer the property as suitable, and to assist the district court in achieving a final, 

equitable distribution of the assets if necessary.” Vescor Cap., 599 F.3d at 1194 (quoting Liberte 

Capital Group, LLC v. Capwill, 462 F.3d 543, 551 (6th Cir. 2006)). To that end, the Receivership 

Order specifically authorizes the Receiver to undertake all actions to accomplish its overarching 

goals, including selling Estate assets and distributing the proceeds to pay (in the following order): 

(1) administrative expenses; (2) Receiver’s certificates; (3) secured creditors; (4) unsecured tax 

obligations; (5) unsecured creditors; and (6) equity holders. Rcvrshp. O. at 16-17, ¶ 22. Hagshama 

has advised the Receiver that should a sale occur, the proceeds must be distributed in accordance 

with the waterfall provisions in the operating agreements. Here again Hagshama disregards the 
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clear mandate of this Court and primary goal of equity receiverships, such as this one, in which 

“[t]he court is not required to distribute the assets in accordance with the contractual rights of the 

parties[,]” as the primary concerns in distribution are fairness and equity. Quan, 870 F.3d at 762 

(citing Broadbent v. Advantage Software, Inc., 415 Fed. App’x 73, 78–79 (10th Cir. 2011), and 

S.E.C. v. Credit Bancorp, 290 F.3d 80, 89–90 (2d Cir. 2002)).  

2. Hagshama cannot block the proposed sale based on fraudulently obtained LLC 

agreements. 

Hagshama also ignores that both the Hickory Corners LLC documents were prepared and 

executed in furtherance of Dragul’s fraudulent scheme.7 In cases involving fraud, such as this, 

fairness and equity are paramount. See Credit Bancorp, 290 F.3d at 88–89 (“Courts have 

favored pro rata distribution of assets where, as here, the funds of the defrauded victims were 

commingled and where victims were similarly situated with respect to their relationship to the 

defrauders.”). Fairness and equity require approval of the Hickory sale to preserve whatever equity 

is left for the benefit of all defrauded investors. As described in the Commissioner’s Complaint, 

Dragul routinely and improperly commingled investor funds. See Compl. for Inj. and Other Relief 

at 5, ¶ 21 (filed Aug. 15, 2018) (the “Complaint”). Rather than treating the LLCs as separate and 

distinct legal entities, Dragul diverted funds from each, commingled them with his and his family’s 

personal funds, and used what should have been entity funds for his and his family’s personal 

benefit. Id. at 6, ¶ 22. The Complaint states:  

For example, a review of GDA Real Estate, LLC’s primary 
operating account at Fortis Private Bank between April 1, 2017 and 

                                            
7  Dragul has been indicted on 14 counts of securities fraud. His case has not yet gone to trial. 

The investigation being undertaken by the Receiver and his accountants – which is not completed 
– has revealed substantial comingling and diversion of investor funds, material inconsistencies 
in ownership structures, and significant accounting irregularities.  
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June 30, 2017, showed that there were 138 deposits made into this 
GDA account totaling $23,581,993. Of these deposits, 106 (77%) 
were internal transfers from 20 different LLC Entity accounts or 
other accounts under Dragul’s control to the GDA account. There 
were 429 withdrawals made from the GDA account totaling 
$23,654,879. Of these withdrawals from the GDA account, 344 
(80%) were internal transfers to 24 different Entity LLC accounts 
and other accounts controlled by Dragul. 

Id. at 7, ¶ 23. The Complaint explains: 

The funds held in the various LLC Entities were transferred, 
dissipated, diverted, and/or misappropriated by Dragul. These 
commingled investor funds were dispersed without regard for 
corporate formalities or distinctions. This scheme resulted in 
investors not having their funds held or invested when Dragul 
represented they would be held or invested. Dragul used the GDA 
account and the LLC Entities’ accounts as if they were 
interchangeable. This commingling of funds was the mechanism 
created by Dragul as part of his scheme to defraud the investors. 
None of the investor funds transferred in or out of any particular 
LLC Entity can be identified substantially as an asset of any LLC 
Entity, and as a result, the investor funds have lost their identity and 
have become untraceable. 

Id. at 7, ¶ 24.  

Stated otherwise, the Dragul indictments and the Commissioner’s Complaint describe an 

extensive and ongoing fraudulent scheme. The entities in which Hagshama invested were 

fraudulently capitalized and managed. Dragul used comingled funds to operate the underlying 

properties and to pay Hagshama preferred distributions without the knowledge and to the detriment 

of non-Hagshama investors. The Receiver’s accountants have already identified significant 

comingling of funds between Hickory Corners and GDA Real Estate Services. In such cases, “the 

interests of the Receiver are very broad and include not only protection of the receivership res, but 

also protection of defrauded investors and considerations of judicial economy.” Vescor Cap., 599 
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F.3d at 1197 (quoting S.E.C. v. Universal Fin., 760 F.2d 1034, 1038 (9th Cir. 1985)). The Court 

should use its broad-ranging authority and approve the Hickory Corners sale. 

3. The governing documents themselves conflict.  

Finally, while the Hickory Corners TIC Agreements purport to require Hagshama’s 

consent to the Manager selling the Property, only the Hagshama “A” entity operating agreement 

purports to do so. See Hag. Obj. at Ex. B, Arts. 7.1(viii) and 6.14(k). On the other hand, the “B” 

side operating agreement expressly authorizes the Manger to sell the Property without member 

consent. See Jan. 26, 2017 Hickory Corners B, LLC Operating Agreement, attached as Exhibit 4, 

at Art. 7.01(vii). As discussed, the interests of the other defrauded investors were acquired under 

and could arguably be governed by this B side operating agreement. It would be manifestly unfair 

to these other defrauded investors to bar the sale based on documents they likely never saw or 

agreed to.  

 Even assuming arguendo that the applicable documents preclude the Receiver from selling 

Hickory Corners (it is not clear they do), the Court should use its equitable powers to authorize the 

sale. See, e.g., Quan, 870 F.3d at 762 (in federal equitable receiverships, administration of the 

estate is governed by fairness and equity even if contrary to operational business documents). The 

Court has broad “discretion to summarily reject formalistic arguments that would otherwise be 

available in a traditional lawsuit.” Broadbent, 415 Fed. App’x at 78-79 (citing Holmberg v. 

Armbrecht, 327 U.S. 392, 396 (1946), and Quilling v. Trade Partners, Inc.,  572 F.3d 293, 299 

(6th Cir. 2009) (citation omitted) (“Contractual claims notwithstanding, the insurance policies 

Liberte purchased were made part of an equitable receivership subject to the court’s 

discretion.”)); U.S. v. Durham, 86 F.3d 70, 73 (5th Cir. 1996) (“No one can dispute that tracing 
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would have been permissible under the circumstances of this case […] [h]owever, the court in 

exercising its discretionary authority in equity was not obliged to apply tracing.”); U.S. v. 

Vanguard Inv. Co., 6 F.3d 222, 227 (4th Cir. 1993) (“[A] district court in its discretionary 

supervision of an equitable receivership may deny remedies like rescission and restitution where 

the equities of the situation suggest such a denial would be appropriate.”); S.E.C. v. Elliott, 953 

F.2d 1560, 1569 (11th Cir. 1992) (“We cannot say that the district court abused its discretion by 

disallowing tracing.”).  

In S.E.C. v. Hyatt, 08 C 2224, 2016 WL 2766285, at *9 (N.D. Ill. May 13, 2016), the SEC 

sought and obtained an equitable receivership over two individuals and an LLC. The defendants 

had fraudulently solicitated investments in the LLC, obtaining over $21 million from 

approximately 120 investors to purchase an aircraft. Each individual investor received a 

membership interest in one of ten LLCs managed and operated by the LLC defendant. Hyatt, 2016 

WL 2766285, at *1-2. However, neither the LLC defendant nor its manager purchased the aircraft. 

Instead they, like Dragul, comingled investor funds and misappropriated them for unrelated 

purposes. Id. Relying on its broad authority and guided by “equitable principles rather than [the 

entity’s] operating documents,”  the Court approved a plan of distribution that was contrary to the 

governing LLC documents over a creditor’s objection. Id. (quoting Quan, 2013 WL 1703499, at 

*5). Though not a typical Ponzi scheme case, the court in Hyatt applied the equitable principals 

“particularly appropriate in a Ponzi scheme case or in those situations where the funds of defrauded 

investors were comingled, and the victims were similarly situated with respect to the wrongdoing.” 

Id. (citing Credit Bancorp, 290 F. 3d at 88-89). 



15 

The same equitable principles applied in Hyatt should govern here where there can be no 

dispute Dragul comingled funds from defrauded investors. The Receiver continues to examine 

whether and to what extent investor contributions were actually used to fund the particular project 

in which they received a membership interest. As it stands, Hagshama and the non-Hagshama 

investors are similarly situated with the exception that Hagshama received syndication fees and 

preferred distributions to the detriment of other investors. Allowing Hagshama to use the 

fraudulently created and managed LLC structure to bar the proposed sale would simply further 

Dragul’s fraud and Hagshama’s preferential treatment.  

III. Conclusion 

The Receiver asks the Court to set this matter for a hearing and thereafter enter orders 

approving the Hickory Corners Sale Motion and authorizing the Receiver to sell the remaining 

seven Hagshama Project properties. This will allow the Receiver to satisfy his obligation to 

marshal and distribute the assets of the Estate equitably among all defrauded investors while there 

may still be something left to salvage.  

Dated: March 8, 2019. 

ALLEN VELLONE WOLF HELFRICH & FACTOR P.C. 
 

By: s/ Patrick D. Vellone  
Patrick D. Vellone 
Michael T. Gilbert 
Rachel A. Sternlieb 
1600 Stout Street, Suite 1100 
Denver, Colorado 80202 
Tel: (303) 534-4499 
E-mail: pvellone@allen-vellone.com 
E-mail: mgilbert@allen-vellone.com 
E-mail: rsternlieb@allen-vellone.com 
 

ATTORNEYS FOR THE RECEIVER 
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GDA Real Estate Services, LLC and  

GDA Real Estate Management, LLC  

Kenneth Rossman, Esq. 
Lewis Roca Rothgerber Christie, LLP 
1200 17th Street, Suite 3000 
Denver, CO 80202 
E-mail: krossman@lrrc.com 
 

Counsel for the Hagshama Entities 

 

Deanna Lee Westfall 
Weinstein & Riley, P.S. 
11101 West 120th Avenue, Suite 280 
Broomfield, Colorado 80021 
E-mail: DeannaW@w-legal.com  

 

Counsel for Dynasty, LLC 

William Walt Pettit 
Hutchens Law Firm 
6230 Fairview Road, Suite 315 
Charlotte, NC 28210 
E-mail: Walt.Pettit@hutchenslawfirm.com 
 
Counsel for Dynasty, LLC 

Alvin D. Lodish 
Morgan L. Swing 
Duane Morris LLP 
200 S. Biscayne Blvd., Suite 3400 
Miami, FL 33131-2318 
E-mail: ALodish@duanemorris.com 
E-mail: MLSwing@duanemorris.com 
 

Counsel for Rialto  

Capital Advisers, LLC 
 
 

In accordance with this Court’s February 1, 2019 Order clarifying notice procedures for this case, 
I also certify that a copy of the foregoing is being served by electronic mail on all currently known creditors 
of the Receivership Estate to the addresses set forth on the service list maintained in the Receiver’s records. 
 
      By: /s/ Victoria Ray    

      Allen Vellone Wolf Helfrich & Factor P.C. 
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