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SECURED CREDITORS’ OPPOSITION TO RECEIVER’S MOTION FOR ORDER 

AUTHORIZING SALE OF ESTATE’S INTEREST IN 22 RESIDENTIAL PROPERTIES 
  

 
Secured Creditor Victoria Capital Trust, formerly known as Toorak Repo Seller I Trust 

(“VCT”), and Normandy Capital Trust (NCT, collectively with VCT, “Secured Creditors”), by 

and through their attorneys of record, McCarthy & Holthus LLP, hereby file the following 

objection to the motion for order authorizing sale of estate’s interest in 22 residential properties 

(the “Motion”) filed by Receiver Harvey Send (the “Receiver”), and in support thereof, state the 

following: 
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I. INTRODUCTION 

Secured Creditors hold first priority lien on fifteen properties.  No payments have been 

made on the loans since the Receiver was appointed, all of the loans are in default, and the vast 

majority of the loans have matured.  The Receiver’s Motion encompasses 11 properties secured 

by first deeds of trust in favor of Secured Creditors.  Instead of proposing to sell the properties 

themselves and pay off the Secured Creditors’ loans, the Receiver attempts to circumvent 

Secured Creditors’ rights and remedies under the loan documents and applicable law by seeking 

to sell the Receiver’s equity interest in the legal entities holding the properties to Chad Hurst, a 

former business associate of Gary Dragul and the member of WBF/CT Associates, LLC, a junior 

lienholder on several of the properties listed in the Motion, while leaving the senior debt in place. 

Secured Creditors oppose the proposed sale to Mr. Hurst as it ignores Secured Creditor’s 

first lien position, prefers some creditors over others, violates the terms of the loan documents 

including, but not limited to, the due on sale and cross-collateral provisions, and is a below-

market value sale to an insider.  In addition, the Receiver proposes to pay a 2.7% commission on 

the full listing price of five of the properties [Exhibit D to Motion] to two real estate brokers 

which equals $117,675 or 20% of the proposed purchase price. As the senior lien holders on the 

properties, Secured Creditors are entitled to be paid before the Receiver and any other creditor of 

the receivership estate.  Nevertheless, the sale has been intentionally structured to avoid paying 

the claims of Secured Creditors.  As it stands, the sale is unfair to and does not protect Secured 

Creditors’ interests in the properties.  Thus, the sale should not be allowed.  In the event the 

Court authorizes the sale, then Secured Creditors request the sales proceeds to be paid to Secured 

Creditors to apply to the outstanding balances of its remaining loans collateralized by the 

properties which are not being sold as required by its loan documents.  
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II. BACKGROUND FACTS 

The Receiver was appointed on August 30, 2018.  On December 31, 2018, Secured 

Creditors submitted claims to the Receiver with respect to fifteen secured loans.  VCT is a 

secured creditor with respect to fourteen properties in the receivership estate while NCT’s loan is 

secured by one of the properties.  VCT and NCT are affiliates.  Of the fifteen loans, the Motion 

affects the eleven properties listed below:   

a. 5455 Landmark Place 17, LLC and the property commonly known as 5455 
Landmark Pl. #509, Greenwood Village, CO 80111. The loan matured 
November 1, 2018, and as of December 31, 2018, the total amount of $ 
585,548.25 was due and owing to VCT.  True and correct copies of the Note 
and Deed of Trust is attached hereto as Exhibits 1 and 2, respectively.1 
 

b. 1660 North LaSalle 16, LLC and the property commonly known as 1660 N. 
LaSalle #3909, Chicago, IL.  The loan matured September 1, 2018, and as of 
December 31, 2018, the total amount of $ 277,025.87 was due and owing to 
VCT.   

 
c. 1002 Scottsdale East 6th 17, LLC and the property commonly known as 6937 

E. 6th #1002, Scottsdale, AZ.  The loan matured January 1, 2019, and as of 
December 31, 2018, the total amount of $ 378,581.38 was due and owing to 
VCT. 

 
d. 1004 Scottsdale East 6th 17, LLC and the property commonly known as 6937 

E. 6th #1004, Scottsdale, AZ.  The loan matured January 1, 2019, and as of 
December 31, 2018, the total amount of $ 374,995.66 was due and owing to 
VCT. 

 
e. 1005 Scottsdale East 6th 17, LLC and the property commonly known as 6937 

E. 6th #1005, Scottsdale, AZ.  The loan matured January 1, 2019, and as of 
December 31, 2018, the total amount of $ 374,995.66 was due and owing to 
VCT. 

 
f. 7517 East Davies 17, LLC and the property commonly known as 7517 E. 

Davies Pl., Centennial, CO 80112. The loan matured September 1, 2018, and 
as of December 31, 2018, the total amount of $ 327,949.77 was due and 
owing to VCT.   

 
                                                 
1 Inasmuch as the loan documents for each loan are similar, and because the loan documents are 
voluminous, VCT is not including them with this Opposition but will be made available upon request.    
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g. 3593 South Hudson 17, LLC and the property commonly known as 3593 
South Hudson Street, Denver, CO 80237-1044.  As of December 31, 2018, the 
total amount of $ 476,479.44 was due and owing to VCT.  

 
h. 891 Fourteenth Street 17, LLC and the property commonly known as 891 14th 

Street #2417, Denver, CO 80202. The loan matured November 1, 2018, and as 
of December 31, 2018, the total amount of $ 586,574.62 was due and owing to 
VCT.  
 

i. 5788 South Lansing 17, LLC and the property commonly known as 5788 
South Lansing Way, Englewood, CO 80111-4116. As of December 31, 2018, 
the total amount of $ 410,849.79 was due and owing to VCT.   

 
j. 1777 Larimer 17, LLC and the property commonly known as 1777 Larimer 

Street #703, Denver, CO. As of December 31, 2018, the total amount of $ 
402,168.85 was due and owing to VCT.  

 
k. 1660 North LaSalle 16, LLC and the property commonly known as 1660 

North LaSalle, Chicago, IL. The loan matured September 1, 2018, and as of 
December 31, 2018, the total amount of $ 277,025.87 was due and owing to 
VCT. 2 

 
l. 41 South Fairway 17, LLC, and the real property located at 41 South Fairway, 

Beaver Creek, CO.  The loan matured October 1, 2018, and as of December 
31, 2018, the total amount of $1,829,320.39 was due and owing to NCT. 

 
All of the loans referenced above are in default based upon the failure to make the 

monthly payments and/or the failure to pay the outstanding balance on the maturity date of the 

loans. Interest accrues at the default rate until the loans are paid in full.  Pursuant to the loan 

documents, the accrual of interest is based upon the unpaid balance and unpaid charges 

combined.  All but two of the loans are matured.  The loans described in paragraphs (i) and (j) 

mature July 1, 2019.  The Receiver has not made any payments or attempted in any other 

capacity to cure the outstanding defaults to Secured Creditor during the receivership case.  For 

                                                 
2 With respect to the properties located in Illinois and Arizona, the Receiver lacks in rem jurisdiction over 
the property as they it is located in the State of Colorado and VCT is unaware of the receivership order 
being recognized in Illinois and Arizona.  See First Nat’l Bank v. Robinson, 107 F.2d 50, 54 (10th Cir. 
1939) (equity receiver has no extraterritorial jurisdiction outside of the jurisdiction where received was 
appointed). 
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each of the loans, Gary Dragul, the guarantor, is the 100% owner of entities that own the 

properties. 

The deeds of trust described above contain cross-collateralization provisions in section 

19.(b) of the Deed of Trust.  Other relevant sections include “Related Loan” definition, 20.1 

“Acceleration on Transfer or Encumbrance of Mortgaged Property”, 23 “Waiver of Marshaling”, 

1.1 "Affiliate", 1.3 "Borrower", and "Indebtedness" 1.13.5.  There are analogous sections in the 

note as well, see section 8 “Due-on Sale” and 10 “Cross-collateralization; Lender’s Options”.   

   With respect to the properties in Colorado, paragraph 19.(b) states, in part, the following:  
 

19.(b). Cross-collateralization; Lender’s Options.  In addition to the Note, all 
liens, security interests, assignments . . .rights and remedies granted to the Lender 
in the Loan Documents shall secure all obligations, debts and liabilities, plus 
interest thereon, of the Borrower, Guarantor(s) and any Affiliate to the Lender, as 
well as Related Loans and claims by the Lender against the Borrower, 
Guarantor(s) or any Affiliate . . . 

 

19.(b).1: Borrower hereby acknowledges and agree that: this mortgage by its terms 
secures, and for so long as it remains outstanding shall secure, the payment and 
performance (as applicable) of the Indebtedness, including without limitation the 
repayment of the Loan and each of the Related Loans 

 
       19.4 Borrower or its affiliates shall have the right to sell or release any cross-
collateralized property and repay all associated loans, liens and debts only upon 
Lender’s approval, in its sole and absolute discretion, which shall not be 
unreasonably withheld.   
 
Pursuant to paragraph 19.(a).7., the sale of the borrower’s interest in the property without 

Secured Creditors’ prior written consent constitutes a default under the Deed of Trust.  Paragraph 

20.1 further authorizes Secured Creditors to immediately accelerate the repayment of the loan 

upon a transfer of 25% or more of the beneficial ownership interests of the borrower or the 

unauthorized conveyance of the properties. 

The Motion itself does not reveal the name of the proposed purchaser, except to say the 

purchaser owns the entity who holds junior deeds of trust on several of the properties.  The 
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purchaser’s name is listed in the contract attached as an exhibit to the Motion but suppressed on-

line.  The Receiver’s Second Report reveals the proposed purchaser, Chad Hurst, has had 

business relationships with Gary Dragul over the years such that the Receiver believed there 

were avoidance issues with the second liens placed on the properties by a limited liability 

company owned by Mr. Hurst and entered into an agreement with that entity to limit the liens.  

Also, even though the Receiver proposes to sell the receivership estate’s equity position in the 

properties, he proposes to pay a 2.7% commission to two real estate brokers on the full listing 

price of five of the properties listed in the Motion [Exhibit D to Motion] which amounts to 

$117,675 or 20% of the proposed purchase price. 

III. LEGAL ARGUMENT 

While Secured Creditors do not oppose the sale of the properties for fair market value 

where the proceeds are allocate to repay its loans as required in the loan documentation, they do 

oppose the sale and transfer of the equity of the properties without payment, in full, of Secured 

Creditors’ loans secured by the properties.  Furthermore, Secured Creditors object to and do not 

consent to any “assumption” of the loan obligations by the purchaser as set forth in the Motion.   

A sale/transfer of the equity in the properties, as the Receiver is requesting, is a default 

under the loan documents unless approved by the Secured Creditors.  The sale, as currently 

arranged, does not afford Secured Creditors the protections contractually bargained for in the 

loan documents, including the due on sale and cross-collateralization provisions.  Secured 

Creditors have no contractual relationship with Chad Hurst nor is Mr. Hurst being substituted in 

place of Gary Dragul as a guarantor of the loan.  There are no assurances that the loan documents 

(including the ancillary documents signed in connection with the loans) and Secured Creditors’ 

rights thereunder, including Secured Creditor’s interests in the collateral, will be protected by the 
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sale of the properties.  For example, Mr. Hurst will have no contractual obligation with respect to 

the properties, such as paying rents collected by Mr. Hurst to Secured Creditors.  Indeed, if the 

transaction is approved, it may be necessary for Secured Creditors to obtain the appointment of 

their own receiver to protect and preserve Secured Creditor’s collateral.   The Receiver should 

not be permitted to turn over control of the properties to an outsider whose affiliated company 

holds junior liens on the properties, which were placed on the properties in clear violation of the 

Secured Creditor’s loan agreements.  Also concerning is the Receiver’s disclosure that five of the 

residential properties are presently occupied or available to family members of Gary Dragul. 

[Motion, p. 9] which is another violation of the loan documents.   

A receiver is a neutral party appointed by the Court.  The receiver has responsibilities to all 

persons having or claiming an interest in property placed in the receiver’s possession as a result of the 

receivership order.  Nations Bank of Georgia v. Conifer Asset Mgmt., Ltd., 928 P.2d 760 (Colo. App. 

1966).   The Receiver also has a fiduciary duty to all persons with an interest in the properties, including 

Secured Creditors.  Zeligman v. Juergens, 762 P.2d 783 (Colo. App. 1988).  Thus, the Receiver has a duty 

to manage the properties, collect the rents, and to preserve the properties for all creditors, not just the 

former business partner of Gary Dragul, the junior lien holders, the investors, the real estate brokers, or 

the professionals in this case who have already incurred over $1,200,000 in fees.   

Based upon Secured Creditors’ valuation of the collateral, which is supported by third party 

valuations obtained from a nationally recognized appraisal management company, the Receiver is not 

maximizing the estate’s recovery in the properties.  Attached hereto as Exhibit 3 is a true and correct copy 

of Secured Creditors’ equity analysis regarding the properties secured by Secured Creditors’ loans.  It is 

baffling as to why Receiver would believe it is in the interest of the estate to sell the equity in the 

properties in a highly structured transaction (including properties where Dragul family members are 

currently living) to an insider at a discount to fair market value, rather than sell the properties themselves 

in the normal way that houses are regularly sold.  Given the currently strong real estate market, especially 
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in the Denver metropolitan area, it is unclear as to why the Receiver has not begun selling the properties 

to pay off the loans as Secured Creditors have repeatedly urged.  This delay has caused and will continue 

to cause an erosion in the receivership’s interests in the properties.       

Moreover, the strategy of the Receiver of choosing the specific eleven properties (of fifteen) 

collateralizing Secured Creditor’s claims reveals an intention to structure the transaction in a manner that 

harms Secured Creditor.   The loan to value ratio value of the eleven properties proposed to be sold is 

materially lower than the loan to value ratio of the remaining four properties.  Lender bargained for a 

cross collateralization provision in the loan documentation to avoid just the sort of “cherry picking” that 

Receiver is attempting to do.  The loan documents prohibit sales of interests in the beneficial owners of 

the properties and require proceeds of property sales to be applied to the loans held by Secured Creditor. 

The Receiver admits there is little Colorado authority regarding what factors the Court 

should look at when considering whether to approve a Receiver’s proposed sale.  To be sure, the 

Receiver has failed to cite to a single Colorado case or statute that would allow for the sale of the 

Receiver’s equity position in property without paying the proceeds to the Secured Creditor.  As a 

substitute, the Receiver attempts to apply federal bankruptcy case law and statutes which clearly 

do not apply in the context of a state court receivership.     

A federal bankruptcy court’s jurisdiction over creditors is set forth in 28 U.S.C. § 1334.  

There is no similar grant of jurisdiction over creditors in Colorado that would allow for loans to 

be, in essence, re-written by a state court receiver.  11 U.S.C. § 363 governs the sale or use of 

property in a bankruptcy case.  Even a sale under Section 363 requires the property to be sold for 

an amount greater than the aggregate value of all liens.  11 U.S.C. § 363(f).  Allowing the 

Receiver to sell equity in the properties rather than the properties themselves undermines secured 

transactions as a whole, especially when such action is clearly prohibited by the loan 

documentation.  Under Colorado and federal bankruptcy law, senior liens are paid before junior 
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liens and equity.  If the Receiver wants to retain equity, then he should sell the properties, pay-

off the loans and commissions and then retain the net sales proceeds for the receivership estate.   

IV. CONCLUSION 

Based on the foregoing, Secured Creditors respectfully requests the Court to deny the 

Motion as it pertains to Secured Creditors’ loans and direct the receiver to sell the properties 

themselves.  In the alternative, Secured Creditors request that the sales proceeds from the sale of 

Secured Creditors’ properties be applied to the outstanding indebtedness of its loans. 

 
Dated this 20th day of May 2019 

McCarthy & Holthus, LLP 
 
 
_/s/ Holly R. Shilliday_________________ 
Holly R. Shilliday, Attorney Reg. # 24423  
7700 E. Arapahoe Road, Suite 230 
Centennial, CO 80112 
Phone: 303-952-6905  
Fax: (866) 894-7369 
Email: hshilliday@mccarthyholthus.com 
Attorneys for Victoria Capital Trust, f/k/a 
Toorak Repo Seller I Trust and Normandy 
Capital Trust 
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CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that on May 20, 2019 a copy of the foregoing document and 
exhibits were served via the court approved e-filing system and/or depositing a copy in the 
United States mail, postage prepaid, to the following: 
 
Robert . W. Finke 
Sueanna P.Johnson 
Matthew J. Bouillon Mascarenas 
CO ATTORNEY GENERAL 
Ralph L. Carr Judicial Building  
1300 Broadway, 8th Floor 
Denver, CO 80203 
 
Jeffrey A. Springer  
SPRINGER AND STEINBERG, P.C.  
1600 Broadway Street, Ste 1200 
Denver, CO 80202 
 
Patrick D. Vellone 
Michael Thomas Gilbert 
Rachel A. Sternlieb 
ALLEN VELLONE WOLF HELFRICH & FACTOR P.C. 
1600 Stout Street, Suite 1100 
Denver, CO 80202 
 
 

/s/ Holly R. Shilliday 
MCCARTHY & HOLTHUS, LLP 
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Loan Number Address 1st Lien (1) Receiver Value
Toorak 

Obtained FMV 2nd Lien Broker Fees Closing Costs
Rem Equity 

after Exp

Rem Equity 
after Exp & 2nd 

Lien
41 South Fairway Drive, Beaver Creek, CO 81620 1,824,997          2,145,000          2,235,000          400,000             111,750             33,525               264,728             - 
1777 Larimer Street Apt 703. Denver, CO 80202 400,220             460,000             438,000             - 21,900               6,570 9,310 9,310 
5788 S. Lansing Way, Englewood, CO 80111 408,889             470,000             465,900             - 23,295               6,989 26,728               26,728               
1660 North Lasalle, Chicago, IL 60614 273,867             298,898             360,000             - 18,000               5,400 62,733               62,733               
6937 E 6th St #1005, Scottsdale, AZ 85251 353,765             450,000             440,500             42,164               22,025               6,608 58,103               15,939               
7517 East Davies Place, Centennial, CO 80112 341,701             450,000             420,000             50,610               21,000               6,300 50,999               389 
3593 S Hudson Street, Denver, CO 80237 467,367             520,000             558,000             7,723 27,900               8,370 54,363               46,640               
6937 E 6th Street #1002, Scottsdale, AZ 85251 380,413             450,000             525,000             23,511               26,250               7,875 110,462             86,951               
6937 E 6th Street #1004, Scottsdale, AZ 85251 376,797             450,000             525,000             26,042               26,250               7,875 114,078             88,036               
5455 Landmark Place Unit 509, Greenwood Village, CO 80 601,530             727,400             660,000             - 33,000               9,900 15,570               15,570               
891 14th Street #2417, Denver, CO 80202 594,930             572,000             685,000             - 34,250               10,275               45,545               45,545               

Total 6,024,476          6,993,298          7,312,400          550,050             365,620             109,686             812,618             397,840             

(1) Figures per receiver motion, not reflecting additional interest accruals
Broker fees and closing costs are consistent with other institutional portfolio sales
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