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RECEIVER’S MOTION TO APPROVE SETTLEMENT AGREEMENT WITH 

TREASURE ISLAND, LLC 

 

 

Harvey Sender, the duly-appointed receiver (“Receiver”) for Gary Dragul 

(“Dragul”), GDA Real Estate Services, LLC, GDA Real Estate Management, LLC, and 

related entities (collectively, “Dragul and the GDA Entities”), asks the Court to enter 
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an order approving a settlement agreement he has reached with Treasure Island, 

LLC (“Treasure Island”). A copy of the “Settlement Agreement” is submitted with this 

motion as Exhibit 1. Approval of the Settlement Agreement will result in the 

immediate payment of $350,000 to the Estate. 

I. Background  

1. On August 15, 2018, Gerald Rome, Securities Commissioner for the 

State of Colorado (the “Commissioner”), filed his Complaint for Injunctive and Other 

Relief against Dragul and the GDA Entities.  

2. On August 29, 2018, the Commissioner, Dragul and the GDA Entities 

filed a Stipulated Motion for Appointment of Receiver, consenting to the 

appointment of a receiver over Dragul and the GDA Entities pursuant to COLO. REV. 

STAT. § 11-51-602(1), C.R.C.P. 66. 

3. On August 30, 2018, the Court entered a Stipulated Order Appointing 

Receiver (the “Receivership Order”), appointing Harvey Sender of Sender & Smiley, 

LLC as receiver for Dragul and the GDA Entities and their respective properties and 

assets, as well as their interests and management rights in related affiliated and 

subsidiary businesses (the “Receivership Estate” or the “Estate”). Receivership 

Order at 2, ¶ 5.  

4. The Estate includes assets (including those of Dragul) of any kind or of 

any nature whatsoever related in any manner, or directly or indirectly derived, from 
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investor funds from the solicitation or sale of securities as described in the Complaint 

filed by the Commissioner, or derived indirectly or indirectly from investor funds. 

5. The Receivership Order grants the Receiver the authority to, among 

other things, settle claims relating to Estate property. Receivership Order at 12, ¶ 

13(u). 

6. Rose, LLC (“Rose”) is an entity Dragul formed and which was capitalized 

with funds solicited from over forty investors. Rose’s primary asset was a long-term 

lease it held with Treasure Island for space located in the ground floor of the 

Treasure Island Casino in Las Vegas, Nevada (the “Rose Lease”). The Rose Lease 

commenced in April 2011 and was renewed a number of times. Rose in turn 

subleased the space to Senor Frogs Las Vegas, LLC to operate a Mexican food 

restaurant.  

7. In 2015, Treasure Island filed a lawsuit in the Eighth Judicial District 

in Clark County, Nevada (the “Nevada District Court”), Case No. (A-15-719105-B) 

(the “Litigation”), in which Treasure Island sought, inter alia, a declaratory 

judgment that in May 2015 Treasure Island had effectively terminated the Rose 

Lease. Rose filed a Counterclaim arguing, inter alia, that the Rose Lease had not 

been terminated in May 2015 and remained in effect. Trial was held on October 6 

and 7, 2016. 
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8. After trial, the Nevada District Court ruled in Treasure Island’s favor, 

determined the Rose Lease had been properly terminated in May 2015, and entered 

judgment to that effect (the “Judgment”). 

9. Rose appealed the Judgment to the Nevada Court of Appeals (the 

“Appellate Court”) in Rose, LLC v. Treasure Island, LLC, Case No. 71941 (the 

“Appeal”). The Nevada District Court granted a stay in the enforcement of the 

Judgment and required Rose to post an $850,000 bond to secure damages Treasure 

Island might incur between the date Judgment entered and final resolution of the 

Appeal if Treasure Island were to prevail. 

10. On or about March 3, 2017, Rose posted $850,000 in cash in lieu of a 

bond (receipt number 2017-20921-CCCLK) (the “$850,000 Cash Bond”). 

11. The Appellate Court affirmed the Judgment on June 6, 2019. Treasure 

Island claims it is entitled to over $1.1 million in attorneys’ fees and other damages 

secured by the $850,000 Cash Bond.  

12. Under the proposed Settlement Agreement, Rose has agreed to forego 

pursuing further appellate relief, the Parties have agreed to execute mutual releases 

of all claims related to the Litigation, and Treasure Island has agreed the Estate 

shall receive $350,000 from the $850,000 Cash Bond. 

II. The Settlement Agreement is in the Best Interests of the Estate and 

its Creditors. 

13. There exists little Colorado authority with respect to factors the Court 

should consider in determining whether to approve a Receiver’s settlement 
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agreement. In analogous bankruptcy contexts courts consider whether “the 

settlement is fair and equitable and in the best interests of the estate.” In considering 

whether to approve a settlement, bankruptcy courts consider four primary factors: 

“the probable success of the underlying litigation on the merits, the possible 

difficulty in collection of a judgment, the complexity and expense of the litigation, 

and the interests of creditors in deference to their reasonable views.” Kopp v. All Am. 

Life Ins. Co. (In re Kopexa Realty Venture Co.), 213 B.R. 1020, 1022 (B.A.P. 10th Cir. 

1997); Kaiser Steel Corp. v. Frates (In re Kaiser Steel Corp.), 105 B.R. 971, 977 (D. 

Colo. 1989). Courts also recognize that deference should be given to the business 

judgment of the Receiver. See, e.g., In re OptInRealBig.com, LLC, 345 B.R. 277, 291 

(Bankr. D. Colo. 2006) (deferring to the business judgment of the bankruptcy 

trustee). 

14. Considering these factors, the Court should approve the Settlement 

Agreement. The Rose Lease was a long-term agreement that had value to Rose 

because Rose was able to sublease the premises to Senor Frogs at a profit. As 

discussed, in May 2015, Treasure Island terminated the Rose Lease for non-

payment. In the Litigation, Rose argued Treasure Island’s written termination was 

not effective due to technical defects as to whom the notice had been provided. It was 

undisputed, however, that Rose received notice of Treasure Island’s termination. 

Both the Nevada District Court and the Appellate Court held that notwithstanding 
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Rose’s arguments concerning notice, Treasure Island had effectively terminated the 

Rose Lease in May 2015. 

15. In addition to the May 2015 termination, Treasure Island sent another 

termination letter to Rose in August 2018 alleging Rose had failed to make requisite 

Lease payments. Treasure Island has also provided written notice of termination of 

the Rose Lese based on a provision in the Lease that makes it an event of default 

were Rose placed into Receivership.  

16. The Receiver has consulted with local counsel who represented Rose in 

the Litigation concerning further appellate review of the Appellate Court’s decision. 

In the Receiver’s judgment, the probability of prevailing does not justify the costs of 

pursuing further appellate review. Moreover, even if Rose were to prevail on further 

appeal, the Rose Lease was likely terminated for other reasons in 2018.  

17. The $850,000 Bond secures both attorneys’ fees and damages to 

Treasure Island, which Treasure Island claims exceed $1.1 million. If Treasure 

Island prevails on further appeal, it may be entitled to the entire $850,000 Cash 

Bond. To avoid the expense of further litigation, Treasure Island has agreed that the 

Estate will receive $350,000 of the $850,000 Cash Bond proceeds, and Treasure 

Island will receive the remaining $500,000. 

18. In the Receiver’s informed business judgment, the Settlement 

Agreement is in the best interest of the Estate and its creditors. It will result in the 
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immediate payment of $350,000 to the Estate and avoid additional legal fees 

pursuing an appeal that is not likely to succeed.  

19. Pursuant to paragraph 10 of the Receivership Order, Court approval of 

any motion filed by the Receiver shall be given as a matter of course within 10 days 

after the motion is filed and served. As reflected by the certificate of service below, 

this Motion is being served on all parties who have appeared in this case and on all 

currently known creditors of the Estate. 

WHEREFORE, the Receiver respectfully requests the entry of an Order 

approving the Settlement Agreement submitted as Exhibit 1. 

Dated: July 8, 2019. 

ALLEN VELLONE WOLF HELFRICH & FACTOR 

P.C. 

 

 

By: /s/ Michael T. Gilbert  

Patrick D. Vellone 

Michael T. Gilbert 

Rachel A. Sternlieb 

1600 Stout Street, Suite 1100 

Denver, Colorado 80202 

(303) 534-4499 

E-mail: pvellone@allen-vellone.com 

E-mail: mgilbert@allen-vellone.com 

E-mail: rsternlieb@allen-vellone.com 

 

ATTORNEYS FOR THE RECEIVER 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on July 8, 2019, a true and correct copy of the 

RECEIVER’S MOTION TO APPROVE SETTLEMENT AGREEMENT WITH 

TREASURE ISLAND, LLC was filed and served via the Colorado Courts E-Filing 

system to the following: 

 

Robert W. Finke 

Sueanna P. Johnson  

Matthew J. Bouillon Mascareñas 

Ralph L. Carr Judicial Building 

1300 Broadway, 8th Floor 

Denver, Colorado 80203 

E-mail: robert.finke@coag.gov  

E-mail: sueanna.johnson@coag.gov 

E-mail: matthew.bouillon@coag.gov 

 

Counsel for Plaintiff, Gerald Rome, 

Securities Commissioner  

 

Jeffery A. Springer, Esq. 

Springer and Steinberg P.C. 

1600 Broadway, Suite 1200 

Denver, Colorado 80202 

E-mail: jspringer@springersteinberg.com 

 

 

Counsel for Defendants, Gary Dragul, 

GDA Real Estate Services, LLC and 

GDA Real Estate Management, LLC  

Brad W. Schacht 

Otten, Johnson, Robinson, Neff & 

Ragonnetti, P.C. 

950 17th Street, Suite 1600 

Denver, CO 80202 

 

Counsel for Alan Fox 

 

 

 
CERTIFICATION OF E-SERVICE ON KNOWN CREDITORS 

 

In accordance with this Court’s February 1, 2019 Order clarifying notice 

procedures for this case, I also certify that a copy of the foregoing is being served by 

electronic mail on all currently known creditors of the Receivership Estate to the 

addresses set forth on the service list maintained in the Receiver’s records. 

 

 
 

s/ Salowa Khan  

      Allen Vellone Wolf Helfrich & Factor P.C. 
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